N THE CIRCUIT COURT OF COOX COUNTY, ILLINOIS
LU CTPAgy DEPARTMENT - GPVHLDIVISION
COUNTY

CHANCERN
DEUTSCHE BANK NATIONAL TRUST)

Plaintiff, )
)
v. ) Case No. 2006 CH wj
)
WILLIE SMITH )
Defendant )
) .
: ) .
LESSIE TOWNS ) e B
Petitioner, ) . ﬂg-, ;15 -
v. ) R8sy
) Y T
DEUTSCHE BANK NATIONAL TRUST,) b ;
WILLIE SMITH, PETER BLYTHE, ) B ooae X
TRUST ONE MORTGAGE CORP. ) | ®Se F
Respondent. ) = % £
) >
PETITION TO VACATE A YOID JUDGMENT AND COLLATERAL ATTACK
)

This Court has jurisdiction under 735 ILCS 5/2-1401 ¢t seq. and
765 ILCS 940/1 et seq., the Nllinois Mortgage Rescue Fraud Act.

STATEMENT OF FACTS
. Petitioner Lessie Towns is 72 year old Chicago resident who has lived in and owned the
single famnily. home-at 9430 S. Adx in Chicago, IL (the “subject Matter property™) for the

past 40 years.

. Petitioner Towns got behind in her mortgage payments in 2005 sccording to Chancery
case #2004-CH-00417.

. Under the pressures of impending foreclosure, mail and home solicitation by Respondent

Trust One Mortgage induced Towns into an agreement.to stop her foreclosure.
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1.

12.

13.

Respoﬁdent Trust One Mortgage leci Petitioner Tuwns'.to- b:clicve that once her house was
put in another name for six months, they would quit claim it back to her,

Respondent Trust One Mortgage led Towns to believe that she would be quit claiming
her house to them temporaﬁly, however Cook County Recorder of Deeds shows the
property was deeded to Respondent Peter Blythe. See Attached *‘Exhibit A’ |
Respondent Blythe subsequently deeded the prbperty to Respondent Willie Smith’ See
‘Exhibit A’. . |

Respondent Deutsche Bank financed a mortgage loan for Respondent Willie Smith for
over $195,000.

Towns paid Respondent Trust One Mortgage 2 monthly amount of $695.00 from

December 2005 to December 2006.

The mortgage was not paid by Trust One Mortgage, fell into default, and Respondent
Deutsche Bank filed a foreclosure complaint against Respondent Willie Smith on

itfi1 26013
1249/2006, Chancery case number 2006-CH-m

A default Judgment was entered against Respondent Wllhe Smith on MO 2007.
Attached ‘Exhibit B' .

: “yNE 27
An Order for Possession was entered on fpaiedd , 2007,

On August 24, 2007 2 Complaint for Forcible Entry and Detainer was filed into the Civil

Division, case number 2007-M1-721753,

A judgment for possession was subscquently entered an 12/28/2007.

. Petitioner Towns was never made aware.of the multiple transfers of her title and received

no notification of foreclosure proceedings against her property because all
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16.

17,

18,

correspondence was sent 1o Respondent Willie Smith, with whom Petitioner Towns is not
acquainted.

Respondent Trust One Mortgage, through fraud and misrepresentation, committed ects
which resulted in the judgment of foreclosure against Petitioner Towns,

Respondent Trust One Mortgage intentionally misrepresented the material nature of the
transaction, stating that Petitioner Towns would be quit claiming the subject matter -
property to them and that it wouid be quit claimed back to her.

Respondent Trust One Mortgage also misrepresented her payments would be applied to
the payment of the new mortgage taken out in Respondent Willie Smith’s name, a
staterment upon which Petitioner Towns reasonably relied and was thereby harmEd.
Petitioner Towns was injured by the entry of said judgment, not limited to her home . .
being foreclosed against, losinj title and equity in her home, and suffered intense
emotional distress as a result of an impending eviction process of which she has had no

warning.

19. Respondent Deutsche Bank National has been targeted as one of the major predatory

20.

21.

tenders around the country by government agencies, attorney generals and various -
community groups. _ _

Respondent Deutsche Bank National Trust was grossly negligent in not ensuring that they
were not participating in a fraudulent scheme while transacting the loan.

Respondents Deutsche Bank was unjustly enriched as a result of their own gross
negligence, as they knew, should have known, and had the responsibility of knowing -

Respondent Trust One Mortgage Corporation was involved in fraud.
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22. From language in the Illinois Mortgage Rescue Fraud Act, in tkw_tmnsaction between
Petitioner Towns and Respondent Trust One Mortgage, subject Matter property is
“distressed property”, Lessie Towns is “owner”, Trust One Mortgage Corporation is
“distressed property consultant” and Respondent Willie Smith is “distressed property
purchaser”. .

23. According to sections §40i50 (@{D{B)T) end (é) of 765 ILCS Respondent Trust Qne
Mortgage Corporation’s quit claiming actions violale the 1llinois Mortgage Fraud Act:

it is a violatlon for a distressed property consultant to:

(7) fail to reconvey title to the disiressed property when the terms of the conveyance
contract have been fulfilled;

(8) induce the owner of the distressed property o execute a quil claim deed when entering

into a distressed property conveyance

24, The judgment is voidable and should be set aside and vacated because according to

Nlinois Civil Practice Law, the Petitioner has grounds to attack the judgment.
Whenevgr a judgment is procured through the fraud of either of the parties, or through
their collusion, for the purpose of defrauding some third person, that third person may
avoid the judgment by showing, even in a collateral proceeding, the fraud or collusion by
which the judgment was obtained. Green v. Hutsonville Tp. High School Dist. No. 201,
156 11, 216, 190 N.E. 267 (1934),. Roosevelt Federal Sav. & Loan Ass'n of St. Louis v.
Sugar Hollow Apartments, Inc., 99 Il App. 2d 317, 241 N.E. 2d 45 (5* Dist. 1968);
Shapirov. DiGuilio, 95 lll. App. 2d 184, 237 N.E2d 771 (1" Dist. 1968).

25, Defendant seeks time from this court to properly defend this action and work out a fair

and equitable soltution for all parties:
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20. Defendant has a meritorious defense to judgment and is exercising due diligence in
attacking judgsnent prior to eviction.

WHEREFORE, defendant prays that this Honorable Count grants this vacate the order, set aside
the Order of Forcible Entry of the Property located at 9430 S. Ada, Chicago, Ilinois 60620and
re-open discovery and until such time as all issues in this Matter are resolved and any aod all

refief this Court deems just and necessary.

Lessic Towns
9430 8. Ada .
CHICAGO, IL 60620 , _ . e

—
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[N THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS %, "7 5‘
COUNTY DEPARTMENT — CHANCERY DIVISION \ o, " 5 £
gt
DEUTSCHE BANK NATIONAL TRUST ) Dy, . Y
COMPANY, AS TRUSTEE POR LONG BEACH ) T, S
MORTGAGE LOAN TRUST 2006-5 ) Mg
Plaintiff, ; e,
Y. ) Case No. 06 CH 25073
) Calendar55
WILLIE SMITH, et al ) Jadge Lisa R. Curcio
Deféndants. )
LESSIE TOWNS )
Petitioner, )
)
v. )
)
DEUTSCHE BANK NATIONAL TRUST CO. )
LONG BEACH MORTGAGE COMPANY, )
WASHINGTON MUTUAL BANK, )
WILLIE SMITH, )
TRUST ONE MORTGAGE CORPORATION, )
PETER BLYTHE, )
PERCILLA MORENO, )
PAUL L. SHELTON, an )
SHELTON LAW GROUP,LLC )
Respondent. )
AFFIDAVIT OF LESSIE TO ORT HER ON 0
JUDGMENT PURSUANT TQ 5/2-1401 OF THE CODE. OF CIVIL PROCEDURE.

Under penalties as provid¢d by law pursuant fo Section 1-109 of the lilinois Code of Civil

Procedure, the undersigned
correct, except as to matten;
the undersigned certifies as

I, Lessie Towns, on oath
1. That I was not a nar

2. That 1 am the Petit]
Civil Procedure (CC
support of my petit
order confirming s4
Smith.

oetﬁﬁcsthatthcstatmnemssetforthinthis instrument are true end
;thercinstatedtobeoniniormaﬁonandbeliefandasto such matters
aforesaid that she verily believes the same to be true.

tate as follows:
hed defendant in the above captioned original action.

oner in this later action pursuant to 5/2-104 of the Illinois Code of
'P) and the Civil Practice Law (CPL) and that I make this affidavit in
n for relief of judgment as entered on January 30, 2007 and relief of
le as entered op June 27, 2008 as mainly egainst Defendant Willie

W
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10.

11.

12,

13,

ThatIam elderly, 72

That | reside at 943(

T'hatlhaveresided%thop

never sold the Propgrty.

all of my morigagp

paymenis.

years of age.

S. Ada, Chicago, Titinois, Cook County (the Property)-

erty and owned the Property for over 40 years and that 1 have

That 1 was exroneoﬁlsly placed in forecisoure in the ysar 2004 when | was timely making

payments because Homecommgs was not cmdxung my morgage

That after correcting the problem with Homecomings 1 iater discovered, while seeking 3

home improvement loan o make repairs to the Property, that the Property was scheduled

for sheriff sale aro

July 5, 2005.

That 1 was visited |at my home, the Property, by 2 represenative of Trust One Mortgage

named Priscilla NFmo (Moreno). Moreno informed me that Trust One saw I was in

foreclosure, that { would lose my home on July 5, 2005, and that Trust One could

jmmediately help me and save my home.

'Ihntlwasinapzmicand didnothMtodosolagmedtoanceptassistanceﬁ-om

Trust One. . ;

i
That Trust One

wsecwcaﬁewmoxtgageloanandcreateamlst

That a freudulen} sale of the Property occurred in which an individual named Peter

Blythe (Blythe) skcured interest in my bome, the Property.

That Biythe then conveyed

the Property to Willie Smith (Smith).

That Smith allegedly secured a mortgage from {he Plaintiff to purchase the Property yet

defaulted on the nortgage.
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14,

15.

16.

17.

18.

19.

20.

21.

22.

That due to Smith’
my knowledge.

That 1 did not bect
finalized.

s default on the mortgage the Property was foreclosed upon without

| me aware of this until afler the foreclosure case against Smith was

That I became awaj

b of the foreclosure of Smith as against the Property from a real estate

investor who visih:x‘l my home secking Smith and when I received a notice of my eviction

from the Cook Cou]ny Sheriff.

That | immediately

agencies, and legal

seeked legal assistance from Attomney Jorgensen, various government

ices.

That I later discovered Attomey Jorgensen never took any real and true action to protect

my home and to ret

irn the home to the proper person, myself.

That Attorney Jo

en only sought relief through the eviction court and that I have

reason fo believe Attorney Jorgensen never did anything with the eviction court or any

other court to bring

That ] drafted and f

forth my claims and to protect my interest in the Property.

led my own pleadings with the assistance of friends and family once I

realized Attomey Jorgensen did not take steps to protect my interest in the Property as I

paid for such servig
That my motions b

denied.

=B

efore the foreclosure court and before the eviction court were cach

That the eviction ty will be lifted on June 3, 2008 and that I will be left homeless

because Trust One énd other parties coliuded to deprive me of my rights to my home, my

home of over 40 ye{

Ars.




26.

'Ihtthelammy39,2007 andmc}ch?,?.OO'-’ordﬂ‘oonﬁminSsaleshmﬂdnotbe

alloweﬂtostanﬁ theowmthipofmyhmwwuﬁmwﬂmﬂyumsfumdandﬂmt

nevﬂ'hadany' e msalcmyhomeandthmmnm

agrecdwsalemyhomeandthatl

neves egreed o 0TEE0 mynglﬁsandimuwtinmyhom:.

That through 10 I¥ tornaghgcnocofmymdldlfaﬂtopmﬂmpwmthmMonand

That et all pertinef ﬁmmlhsvecxmindweanddﬂigcnee jn protecting my home.

That upon learning of the original foreclogure action

1 immediately secured counsel, 1

jmmediately sceke mﬁumvmioussovcmmwlaguwies.andlwasdﬂigunin'the




[N THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT — CHANCERY DIVISEM¥en ay LEGAL DEPARTMENT

'DEUTSCHE BANK NATIONAL TRUST ) JUK .6 2008
COMPANY, AS TRUSTEE FOR LONG BEACH ) AAICH
MORTGAGE LOAN TRUST 2006-5 ) DEUTSGHE BANK AG YD
Plaintiff, )
)
v. ) Case No. 06 CH 25073
) Calendar 55
WILLIE SMITH, et aL. } Judge Lisa R. Curcio
Defendants. )
LESSIE TOWNS )
Petitioner, )
} .

v. ) v - =2
DEUTSCHE BANK NATIONAL TRUST CO. ) 2\ efg %= 2
LONG BEACH MORTGAGE COMPANY, ) SOTET N om
WASHINGTON MUTUAL BANK, ) :5\ O )
WILLIE SMITH, ) G\ = 2]
TRUST ONE MORTGAGE CORPORATION, ) 2 260 & T
DAVID OFFETT, ) 2198 =
PETER BLYTHE, ) 2 °°
PERCILLA MORENO, )

PAUL L. SHELTON, and )
SHELTON LAW GROUP, LLC )
Respondent. )

AMENDED PETITION FOR RELIEF OF JUDGMENT PURSUANT TO 572-1401 OF
THE CODE OF CIVIL PROCEDURE

Ngow comes Petitioner Lessie Towns (“Petitioner” or “Towns™), by and through her attorneys,
Sabrina Herrell of LOGIK Legal LLC, pursuant to 735 ILCS 5/2-1401 of the lllinois Code of
Civil Procedure (CCP) and the Civil Practice Law (CPL), and submits her Petition for Relief of
Judgment Pursuant to 5/2-1401 of the Code of Civil Procedure (Petition) to move this Cowt to
vacate the judg:ncnt of foreclosure and sale and to vacate the order confirming sale as entered by
this Court. Towns® affidavit in support of this Petition is attached and made a part of this

Petition. Towns states as follows:

DLS/M/CIDS2049RE-F]1 401 Petition-0S0708[mswi//SH Page 1 0f 32 LOGIK:




INTRODUCTION

This Pefition is filed by Petitioner pursuant to the fraudulent conveyance of the real estate
. Jocated at 9430 S. Ada, Chicago, Illinois; Cock County (the Property). (:0¢AO
Petitioner proceeds with these pleadings pursuant to the wrongful actions of the named
Plaintiff, Defendant, and Respondents in which such wrongful acts have caused
considerable harm to Petitioner, surmousting to significant financial loss, outside
Ktigation, loss of real estate, and public embarrassment and husmiliation.

Petitioner seeks a determination by this Court 1) to maintain possession and ownership of
the Property; 2) that Defendant Willie Smith was never a true and valid owner of the
Property and never had any valid interest in the Property; 3) that the alleged conveyance
of the Property to Defendant Willie Smith from Respondent Peter Blythe was fraudulent;
4) that the alleged mortgage between Plaintiff and Defendant Willie Smith is void; 5) that
the alleged conveyance of the Property as between Defendant Willie Smith and
Respondent Peter Blyth is void; 6) that the alleged conveyance of the Property as
between Petitioner and Respondent Peter Blyth is void; 7) that Respondents Trust One
Mortgage Corporetion, Priscilla Moreno, Peter Blythe, Paul L. Shelton, and the Shelton
Law Group, LLC intentionally mede false and misleading statements to Petitioner to
defraud Petitioner of the Property; and 8) that the pamed parties have been unjustly
enriched for their bad acts to the detriment and humiliation of Petitioner.

JURISDICTION

This Petition arises under the casc of Deutsche Bank National Trust v. Willie Smith, et
al., case number 06 CH 25073 in the Circuit Court of Cook County, First, District,

County Department, Chancery Division.

DLS/M/CIOR2049REF|1 401 Petition-050708mswi/SH Puge 2 of32 LOGIK; ’
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s, This Court has jurisdiction to grant the relicf sought by Pefitioner pursuant to 5/2-1401 of

the CCP and CPL.
PARTIES
7. Petitioner Lessie Towns (Towns) is & natural person 72 years of age and the true owner of
the Property.
B. Towns initially ecquired the Property over 40 years ago. Sec Exhibit ‘A’ as attached
herein.
9. PlaintiffRespondent Deutsche Bank National Trust Company (“Plaintiff” or “Deutsche
Bank™) is a Germany based company with a regional United States of America
headguarters located at 60 Wall Street, New York, New York 10005-2858. Deutsche
Bank is doing business in the State of Illinois as foreign entity under nUIBETOUS names.'
: Tts Ilinois registered agent is C T Corporation System located at 208 S. LaSalle Strest,
| Suite 814, Chicago, Ilinois 60604. Deutsche Bank is allegedly the current owner of the
Property pursuant to 8 foreclosure of the Property as against Defendant Willie Smith.
10.  Respondent Long Beach Mortgage Company (Long Beach). was the original lender of the
alleged loan to Defendant Smith for the purchase of the Property. Long Beach is a
Califoria company located at 1400 S. Dougless Road, Suite 100, Anaheim, California
92806. Long Beach is now a subsidiary of Respondent ‘Washington Mutual Bank.
11.  Respondemt Washington Mutual Bank (WAMU) is a ‘Washington corporation with its
corporate headquarters located at 1301 Second Avenue, Scattle, Washington 98101.

WAMU is doing business in the wtate of Hlinois as a foreign entity under numecrous

t Deutsche Bank is doing business in Ilinois as Deutsche Bank Securities Inc.. Deutsche Bank Futures Inc..
Deuteche Bank Berkshire Mortgage, Inc., and Deutsche Financial Scrvices Holding Corporstion.

DLSI'WCJWM9RB-HMO]PeﬁﬂOD-05WDSImsWI 1SH Page 3 of 32 LOGIK:
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pames.? Its fllinois registered agent is Iilinois Corporation Service C located at 801 Adlai

Stevenson Drive, Springfield, Illinois 62703.

12.  Defendant/Respondent Willie Smith (Smith) with no known address is the alleged former
owner of the Property and the alleged former mortgagor of an alleged mortgage between
Long Beach and Smith.

;3. Respondent Trust One Mortgage Corporation (Trust Oe) is &n Hlinois corporation with
its principal place of business located at 1010 Jorie Boulevard, Suite 140, Oak Brook,
1lkinois 60523.°

14.  Respondent Peter Biyth (Blyth) of 1010 Jorie Boulevard, Suite 140, Oak Brook, Hlinois
is an alleged former owner of the Property who allcgedly conveyed the Property to
Smith. Blythe is also an employee and/or agent of Trust One.

15. Respondent Percilla Moreno (Moreno) of 1010 Jorie Boulevard, Suite 140, Oak Brook,
Illinois an employee and/or agent of Trust One.

16. Respondent Paul L. Shelton (Attomey Sheiton) is an Tlinois attorney and officer of this
court as well as the sole owner of Trust One. Attorney Shelton is located at 1010 Jorie
Boulevard, Oak Brook, Hilinois 60523.

17, Respondent the Shelton Law Group, LLC (Sheiton Law) is &n Dinois limited lisbility
compeny located at 1010 Jorie Boulevard, Suite 144, Oak Brook, Ilinois 60523. Its

registered agent is Attorney Shelton.

* WAMU was formerly known 28 Sears Mortgage Securitics Corporation, PNC Morigage Securitics Cortp.,
Washingion Mutual Finmnce Corporation, Washington Mytual Finance, LLC, Washington Mutua! Home Loans,
Inc., and Washington Mutual Finance Corporation of lllinois. WAMU in Illinois is currently known as Whashington
Mutual Mortgage Securitics Corp. and Washington Mutual [nsurance Services, Ingc,

3 Trust One siso operates under the sssumped names of Etrustone.com and Etrustone.com Corporation.

DUWWRE—HIW!MMHSWWHSH Page 4 of 32 LOGIK:
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STATEMENT OF FACTS

18.  Petitioner Towns was not 8 named Defendant in the above captioned original action and
as such never received notices related to the subject action.

19. Townszsnyearsofage and resides at the Property.

20.  Towns has owned and resided at the Propesty for over the past 40 years.

51,  In 2004 Towns was wrongfully placed in foreclsoure while she was timely making all of
hezr mortgage payments to Homecomings, case number 04 CH 00417. -

22. Towns later discovered Homecomings fajled to timely and properly credit Towns
mortgage payments. Sce Exhibit *B' as attached herein.

23.  Towns became awere of such while secking a home improvement loan to make repairs to
the Property towards the end of June 2003.

) 24. Towns was informed that the sale of the Property was pending for July 5, 2005.

25.  On or around Saturday, Jupe 25, 2005 Moreno, wninvited, solicited Towns at the
Property. Moreno informed Towns that Moreno was @ representative of Trust One.

26. At such time Moreno informed Towns that Trust One poticed Towns was in forecloswre
and that Towns would lose her home on July 5, 2005.

27 Moreno furtber informed Tovwas that Trust One could immediately help Towns sEve hes
home from foreclosure. '

28.  Moreno left a business card with Towns and asked Towns to comtact the office of Trust
One to arrange a meeting to save ber home.

29.  Towns, elderly, under immense pressure, and in 8 panic pursuant to the pending sale of
the Property contacted Trust One by telephone and was connected to David Offett
(Offett).

DLS/M/CIOB2049RE-F140) Petition- 05070k msw//SH Page 3 of 12 ook
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30.
3l

32.

33.

34.

335.

36.

Offett arranged ao appointment for Towns at Trust One's south subusban office in
Homewood, Plinois bn or around the following Saturday, July 2, 2005.

On or around July 2, 2005 Moreno picked up Towns from the Property and drove Towns
to the Trust One office located a 1820 Ridge Road, Homewood, Tllinois, Cook County.
Towns et with Offett and informed him she was making her mortgage payments nd 28
such she did oot kuoW and understand the Property Was foreclosed upon that she did not
know what to do.

At such time Offett informed Towns that 1) Trust One would save the Property for
Towns; 2) Townscould:emain in the Pxoperty for there would be no futher threat of
foroclosure; 3) Trust One would place the Property in a trust 10 protect Towns and the
Property by listing both Towns and Trost One as beneficiaries of the trust; 4) Trust One
would secure a new morigage jomn; §) Towns would make payments t© Trust One for six
months to one year, G)merwﬂywmﬂdbetakmomofuustaﬁersixmonthsto one
years inwhich'l‘mst()newould remove itself from the Propetty; and 7) Towns would
make monthly mortgage paymentsmthe new lender.

Towns, mdamepemneofafomlom gale in three days for an unknown reason 10
Towns, agreed to accept assistance from Trust Ope 10 save her home of over 40 years.
Townsneversawamxst ageemmtmddidnmmnymdamdmcmofmzuumbm
wanted andneededtonctquickl}.'tosavethePIOpeﬁy. Fmthcrmore.'l‘ownsnustedand
believed inTruStOnebecauseTownSiniﬁalpmchﬂse of the Property was gimilar.*

Trust One held itself out Towns as & mortgage broker with the ability 10 secure a

mortgage for Towns.

e ——
* Towns initially purchased the Property with Calvin Thompson because Towns was BOt approved for the purchase
on her own. Shortdy thereafter Thompson conveyed his interest to Towns.

mmmwmmxmosomwﬂm Page 6032 LOGIK:
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4. Towns never sgreed to sell property o anyone and Towns furtier REVEE agreed 0

inquish her interest in the Property.

33, Offett, Moreno, Blythe, Shelton, and Shelton Law are all either employees, agems
affiliates, subsidiaries, o representatives of Trust One.

39, TrostOne did not take any financia} information from Towns.

40. ThePropettywasnotmspected or appraised.

41, Towns is unsure of_what action Trust One took, but Towns kmows the Property was not
sold at a foreclosure sale.

4z, | Offett later con ntacted Towns, informing Towns that the Property was secure and not sold
at the foreclosure sale, but that Towns peeded to sign a trust document at Trust One’s
Oak Brook office.

} 43.  As such, Moreno onee again picked up Towns from the Property and drove Towns to
Trust Onc's headquarters Jocated at 1010 Jorie Boulevard, Oak Brook, Iilinois.

44.  Upon arrival Towns wes placed in & room with Moreno, David, and a male of smail
stature whom Towmpresmedwas an attorney although Towns is unsure of his role and
his name Was never stated or given to Towns.

4s. Townswas’.p;esemedwrthasmglcpagedocumentfot signing and told where to0 sign.

46. Towns understood the single page document to be the trust as previously explained to
Townas by Offett: Towns did not receive a cOPY of the single page document.

47.  After signing the single page document, Towns was placed in 8 weiting corridor with
Offett and Moreno.

4.  Offett informed Towns they were waiting on someone but never informed Towns of who
the someone was and if the someone had any relation to the trust or the Property.

DWWMHMOIMMD?&W@ Pags70f32 LOGIK: __ e
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49.  After waiting for close to an hour Offett informed Towns they were donc and that
Moreao could return Towms 10 the Property

50. Offet informed Towns her monthly mortgage payment was $695 per month for six
months t0 ayearanﬁmatpaymsnm should be made payable to Morese

51,  Moreno collected the monthly payments from Towns &t the Property. Moreno informed
Towns this was best because Moreno had to pick up other payments on behalf of Trust
One from other Trust One clients with situations similar to Towns.

52,  Other payments Moreno collected for real estate near the Property include, but is not
imitod o, 9400 S¢ Throop, 6419 S. THrooP: 6423 S, Throop, 9430 S. Throop, and 9436
S. Throop, in Chi¢ago, Yilinois, Cook County. Such other properties likewise have been
foreclosed upon of are in foreclosure.

g <3 Afer sevoral months Towns contacted offet reganding the satus of the removal of the
trust so Towns GO‘;lld begin directly meking payments t0 her new lender..

54. AS:sxmhﬁme.oﬁgtthxformedTownsTmStOnewaswoﬂingonmkingthempenyom
of trust soTownsoouldmakedirectpaymemm the lender.

55. Moreno failed to collect Town’s December 2006 monthly payment.

56. Assuch, Towﬁs ‘went to the Homewood office 10 tender her December 2006 mortgage
payment. At such time, Towns found the office empty with po forwarding jnformation
posted.

57. Towns an@mptcé to contact Moreno and Offett at the telephone numbers supplied to her;
however, all of the teiephone aumbers were out of service.

58.  Around Jemuary o February 2007 individuats began arriving &t the Property secking
Blythe and Smith.
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59.

i

Towns continually iqformzd {he vesious parties that 10 ope by the names of Biythe or
Smith resided =t tha Property. The parties would not provide Towns with any fusther
information. ‘

60. Eventuslly, slthougﬁ a coupte of months later, oné of the visitors 10 the Property
informedTownsﬂ;athewasamlmateinVestorandthattherpertywasin
foreclosure.

1. Towns unmbd-lateljﬁ sought legal assistance through At;nmey Bruce L. Jorgensen.

62. Attorney Jorgensm: researched and informed Towns it appeared that Smith had secured
o 'pd&emmdmﬂSmﬂthomlosedmn

63. Avoroey Jorgensed informed Towns he could handle the matter 10 SBVE Towns home but

‘ that it could be costly. Jorgensen advised Towns 10 seek assistance through various
"‘ government agencies and free legal services and to return to him if nope of such agencies
were able 10 um:ly assist.

64. Towns sought ﬁuelass:stanee of various goverpment agencies and legal services agencics,
including the Attorney General’s Office, and the Ilinois Department of Financial and
Professional Regulation.

65. Noneofthe agenties Were able to timely assist Towns.

66. Assuch,Townsreunnedtn Attorney Jorgenscn.

7. Towns paid Attoiney Jorgensen $1500.

63. By such time an-eviction action was filed against Towns for possession of the Property.
See Exhibit °C’ ds attached hereid.

69.  Attorney Jorgenﬁ;gn agreed to help Towns retain proper ownesship of the Property and to
prevent any evidtion of Towns from the Property-
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After several mouths in the eviction court, around April 2008, Towns discovered

70.

Attorney Jorgensen fymndl'ownsto agteetovawﬂhe?mww and give Up her interest
in the Property. |

71. ;i'owns became oon¢emed that Attorney Jorgensen may not have taken 5teps 10 actually
retum posswstonmd ownership of the Propexty t0 Towns.

72. ‘Towns d;ssansﬁeda with Aftorney Jorgensen’s advice and concerned that Attorney
Jorgensen may 0ot fpave procecded properly, sought DEW connsel.

73.  Towns later discq\'emd that Attomey Jorgensen Wes working on & short sale with
Plaintiff for Towss purchase of the Property <o that Attormey Jorgensen took kuow
acﬁonintheforeciosure case and 0o attempts to present {0 &0y court what oceurred.

74. A my friend wfened Towns to Denise Culpepper (Culpepper)- Culpepper informed
Towns that shewas an attomey and that she couid assist Towns.

75.  Towns paid Culpepper a total of $4500 for Culpepper's assistance. Culpepper has failed
to communijcate wlth Towns and has failed to respond to Towns telephone inquiries as
well as other mqmnes

16. Todateandto Towns inowledge Culpepper has oot performed any services for Towns.

77. Towns later d;soovered through her present counsel that Culpepper is ot 8 licensed and
practicing sttomey in the state of Illinois

78.  Shortly thereaﬁer Towns was referred to her present counsel.

79.  Since such t:me Towns has discovered that a fraudulent sale of the Property ocourred on
or around September 8, 2005 alledgedly from Towns to Blythe. See Exhibit ‘D" as
attached herein.

80. Towns has no knowledge of Blythe and did not eater into any agreement 10 sell or
transfer her ownership of the Property to Blythe.
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81,  There was no real esfate contract between Blythe and Towns.

82.  There was no agreeime.nt between Blythe and Towns meeting the elements required by
the Statute of Frauds.

83. Towns never conveiyed the Propesty to Blythe and Towns had no knowledge of the
pmportedWammtybeedoonveymgﬂlePropenytoBlythe

84. There wasno mspecPun of the Property or appraisal of the Property near the alleged time
of the conveyance of' the Property from Towns to Blythe.

85. Towns is “Lessie M, Towns” yet the purported Warranty Deed from Towns to Blythe is
conveyed by "Leslic%M. Towns”.

86.  The Warranty Decd is dated September 8, 2005 and recorded September 28, 2005.

87. The Warranty Deedwas prepared by Shelton and Shelton Law on behalf of the Grastor
which is purported tt;‘; be Towns.

88. Yet, Towns has no éknowledgc of Shelton or Shelton Law, did not retain Shelton or
Shelton Law to pm\hde any services for ber, and did not authorize the preparation of a
Warranty Deed. :

$9.  On or around Septezbber 27. 2005 & Release was filed by Gateway Financial Corporation
releasing Towps from her then cxisting June 20, 2001 refinance. See Exhibit ‘E’ as
attached herein.

90. On or around April ::13, 2006 Blyth conveyed his fraudulent interest in the Property t0
Smith. See Exhibit ‘ﬁ" as attached herein.

91. 'I‘lxerewasnoinspecé_ionofthe?ropeﬁyorappmisalofthe?mpeﬁynwthcaﬂegedﬁme
of the conveyance ofths Property from Blythe to Smith.

92. At such time Long Iq;each financed a mortage loan to Smith for Smith’s initial acquisition

of the Property in the; amount of $157,500. See Exhibit ‘G’ as attached herein.
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93.

94,

95.

96.

97.

98.

100.

Smith failed to mike any payments to Long Beach. Inasmuch, on November 17, 2006

Plaintiff' filed its :Complaint to Foreclose an recorded notice of the foreclsoure. See
On January 30, 20d7 a default judgment was entered ageinst Smith, the Property was sold
at the foreclosure shle and the sale was confirmed on June 27, 2007. See Exhibit °T as
attached herein. _

Subsequently, on h;ly 3, 2007 the Property was deeded to Plaintiff, See Exhibit ‘J’ as
attached herein. .
moughtheassistaniceofﬁmﬁymd&iendsTownsaumptedtopmcecdprase before
securing new comsﬁ in order to protect her interest in the Property and filed for
injunctive relief in her eviction matter and filed for relief in the foreclosure court as well.
See Exhibit ‘K’ as atlached herein.
Towmwummcméﬁﬂmbothandmwfacescvicﬁonﬁomhmhomeofovermyem
on June 3, 2008, See Exlublt ‘L’ as attached herein.

The Property was nevér inspected or appraised for the alloged purchase by Smith and the
mortgage between Smith and Loan Beach.

l APPLICABLE LAW
Rsliefﬁumaﬁnalo.%derorjudgmuntentemdbyacommaybesouglnpmsuantto
Section 2-1401 of the CCP and CPL, 30 days after the entry of judgment but less than
two years from the entry of judgment. 735 ILCS 5/2-1401.

The purpose of 5!2-14&_11 is to allow a party to bring forth facts to the judgment court’s
mﬁmﬁm&atmm&havemwdthewmwnﬂc otherwise if the court had such
knowledge at the time of the its entry of judgment or order in favor of the plaintiff, Kalan

v. Palast, 220 . App.3d 805, 581 N.E.2d 175 (1* Dist. 1951).
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101.

102.

103.

104,

105.

106.

107.

108.
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The relief must be obtained through the filing of a petition. 735 ILCS 5/2-1401(a).

The petition must be considered by the court in light of justice and fairness in which the
Court should invoke its equitable powers to promote justice and faimess between the
parties. Brewer v Moore, 121 BLApp.3d 423, 459 N.E.2d 1153 (1® Dist. 1984).

The 5/2-1401 petitioner must typicaily show a meritorious defense to the plaintff’s
claims as well as a showing of due diligence in presenting the meritorious defenses and
the petition. Murray v. Korshok, 52 [l App.2d 119, 201 N.E.2d 737 (1% Dist).

Petitioner must show sbe did not act negligently in failing to resist the entry of judgment,
but rather that the petitioner's failure to defend was a reasonable and excusable mistake.
Vrozos v. Sarantopoulos, 195 Ti.App.3d 610, 552 N.E.2d 1093 (1 Dist. 1950).

As such, petitioner- must show 1) a meritorious defense or claim; 2) due diligence in
presenting her defense or claim; 3) that she did not timely present her valid defense or
claim due to no fault or negligence of her own; and 4) due dilige:ice in filing her petition
for relicf from the judgment, [d.

The Court may vacate a judgment or order even if the due diligence requirement is not
met by a petitioner if the Court finds the judgment or order was cntered uader unfair,
unjust, or unconécipnable circumstances. WM 124
HLApp.3d 304, 464 N.E.2d 700 (1" Dist. 1984).

The due diligence standard should be relaxed where a petitioner shows unconscionable
behavior of & respondent. Conmelly v. Gibbs, 112 MLApp.3d 257, 445 N.E.2d 477 (-
Dist. 1983).

The due diligence standard should be waived to avoid unfair, unjust, and/or
unconscionable results. [n re Mayriage of Kantar, 220 Il.App.3d 323, 581 N.E.2d 6 (1

Dist. 1991).




109.

110.

111.

112

113.

114.

115,

116,

1n7.

If a 5/2-1401 petitioner seeks relief on the grounds of voidness the petitioner is not
required to show a meritorious defense and due diligence. Sarkissian v, Chicago Bd, Of
Educ., 201 111.2d 95, 776 N.E.2d 195 (2002).

A void judgment may be set aside anytime, 735 ILCS 5/2-1401(9).

‘The burden lies with the petitioner by a preponderence of the evidence. Smith v, Airoom,
Inc,, 114 111.2d 209, 499 N.E2d 1381 (1986). '

Plaintiff as the aﬂeged assignee, holder, and/or owner of Smith’s mortgage note pursuant
to the alieged loan from Long Beach is liable for all claims and defenses Towns could
assert against Long Beach and WAMU. 13 U.S.C. 1641{(d)(1).

Plaintiff took Smith’s alleged mortgage loan with Long Beach subject to all infirmities to
which it is liable in the hands of Long Beach or WAMU. Hirsh v, Arnold, 318 111, 28, 148
N.E. 882 (1925).

Liability for frand can be extended to Plaintiff because Plaintiff accepted the fruits of the
Sraud, Moore v, Pinkert, 28 Tll App.2d 320, 333 (1960).

VOIDNESS
The January 30, 2007 default judgment as well as the June 27, 2007 confirmation of sale
were cn'oneousiy entered and should be voided by this Court because the mortgage as
between Long Beach and Smith is an invalid mortgage. Thereby, the Court lacked subject
matter jurisdiction.
The mortgage between Long Beach and Smith is invalid because Long Beach allegedly
jent money to Smith for a Property which could not legally be conveyed to Smith by
Blythe considering Blythe secured the Property through fraud.
The mortgage between Long Beach and Smith is also invalid because Long Beach did

follow its standard and proper lending guidelines for Long Beach allegedly lent monies to
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Smith for the initial acquisition of the Property without any basis for such loan amount

considering no appzmsal of the Property was ever performed.

118. Considering Blythe has managed to secure a substantial volume of real estate in the
Chicago land amaiﬁwhichmnjority of such real estate was quickly sold and financed to
borrower by Long Beach, Long Beach being skilled and experienced in the making of
mortgages, had notice that Blythe was involved in illegal activities. On mformanon and
belicf Long Beach dlosed most of Blythe's real estate conveyances with a valid appraisal.

119. In addition, at the tﬁne of entry of the January 30, 2007 default judgment and the June 27,
2007 order confirming sale of the Property, the above mentioned facts were unknown to
the Court and to Petitioner, as such the Japuary 30, 2007 default judgment and the June
27, 2007 order confirming sale of the Property was entered without fault or negligence of

) Towns. Inasmuch, the defanlt judgment and order confirming the sale of the Property are
voidable.

120. Towns was umaware of the 1) conveyance of the Property to Blythe; 2) conveyance of the
Property to Smith; -3) the mortgage between Long Beach and Smith for Smith’s alleged
initial acquisition of the Property; 4) the Jauary 30, 2007 defiult judgment; 5) the sale of
the Property and the Juno 27, 2007 ordér confirming the sale of the Property; and 6) the
inactionby]orgms;en and Culpepper who were retained and paid by Towns to seek legal
action 1o protect Tgwos home of over 40 years. Inasmuch, the default judgment and order
confirming the sale of the Property are voidable.

MERITORIOUS DEFENSES AND CLAIMS

121. Towns has meritorious defenses or claims to this as follows:

a) Count I: lz_llinois Consumer Fraud and Deceptive Business Practices Act as

against Plaintiff and all Respondents.
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)
2)

3

4)

5)

8

- u‘_\

Ay

Towns re-state and mcorporate paragraphs 1 -120.

The Tllinois Consumer Fraud and Deceptive Business Practices Act
(ICFA) prohibit fraudulent, deceptive, misrepresentation, concealment,
andésupp:ession of any material fact during the conduct of trade or
cominerce, 810 ILCS 505/1

Unfmr ot deceptive acts and practices, including but not limited to,
deeej:tion, fraud, false pretense, false promise, and misrepresentation, of
any;materialfactwithﬂminwmﬂmtothmrclyuponthe deception of
such;matcﬁalfactismlawﬁﬂregardlessofwhetherornotmypemonhas
in fact been misled, deccived, or damaged thereby. 1d.

Tﬁ One, Offett, and Moreno deceived Towns to believe Trust One could
secuzte a mortgage to pay-off Towns then existing mortgage loan to save
Towns home from foreclosure.

Trust One, Offett, and Moreno deccived Towns to believe Trust One
would create a trust for the protection of the Pmpcrty for a six month to
one year period.

'l‘rust One, Offett, and Moreno deceived Towns to believe the Property
was properly protected andmanhmwasn&ﬁnemffmclom.

Trust One, Offett, and Moreno made numercus false statements under
false pretense to Towns.

Shelton, Shelton Law, and Blythe commitied fraud by creating a false
Warfanty Deed 1o chude the public record to belicve Towns sold the
Property to Biytbe.
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)} Trusti One, Offett, Moreno, Biythe, Shelton, and Shelton Law deceptive
pmcqces,falsepmense false statements, and fraud were material to
Toqu partaking in any activities with Trust One.

10) 'I'msﬁ One, Offett, Moreno, Blythe, Shelton, and Shelton Law engaged in
deceptxon, misrepresentation, false promises, and frandulent practices by
takmg advantage of Towns, knowing that she lacked knowledge, and that
sheWasmadxre situation and in a desperate need.

11) Trust One, Offett, Moreno, Blythc, Shelton, and Shelton Law mtcntmnally
nnsléadTownsmbeheveshehad secured monies and a trust to protect the
Pmp:rty from foreclosure in order for Trust One, Offett, Moreno, Blythe,
Shelfon, and Shelton Law to profit 10 Towns' detriment.

) 12)  Trus One, Offett, Moreno, Blythe, Shelton, and Shelton Law knew their

stateinents and representations were false.

13) LongBeachmadealomto Smith for the purchase of the Property without
an inspection and eppraisal of the Property and without taking any
reaspnable steps 1 epsure the validity of the Blythe’s ownership of the
Property whea all other publlc records clearly reflected Towns” interest in
the Property and at a time when Towns continued to reside in the Property.

14)  Truit One, Offett, Moreao, Blythe, Shelton, Shelton Law, Plaintiff, Long
Beaph, and WAMU knowingly accepted the benefits of the various
pan:?p'w' deceptive and frauduleat practices through misrepresentation is &
violinion of the ICFA. &mwmﬂm&& 348 LIl
App. 3d 740, 811 N.E. 2d 191 (17 Dist. 2004). See also, Cunninghsm v.

ggq;m 256 F.Supp.2d 785 (N.D.I1L. 2003).
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15)

16}

17)

18)

19)

20)

Knojving violations of other consumer protection statutes is an automatic

violtion of the ICFA. 815 ILCS 505/2Z.
The IPCFA statute of limitations is three years. 815 ILCS 505/10(e).
The iICFA statute of limitations is unlimited as a defense to foreclosure.
735 ﬁ,cs 5/13-207. _
The ‘;lcm is enforceable upon subsequent holders of the note. 810 ILCS
573-305(8).
pmspant to Hirsh v. Amold, 318 1L, 28, 148 N.E. 882 (1925), Plaintiff and
WA]fMU took Smith's consumer loan subject to all infirmities to which it is
ﬁabli; in the hands of Long Beach.
Tow;fls is therefore entitled to every defense against Plaintiff and WAMU
whth she would make against Loan Beach.

.

WHEREFORE, prns respectfally prays that this Honorable Court award her actual

i
damages, punitive Jamages, equitable relief, attorney fees, litigation expenses, and cost
i

of suit pursuant to laintiff and the Respondents violations of the ICFA.

b)  Count II: Common Law Fraud as against Plaintiff and all Respondents.

D
2)

|
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" Towns re-states and incorporates paragraphs 1~ 121(a).
|

The;elements of common law fraud require: 1) a false statement of
ma&qfrialfact;Z)ﬁ:epmiymakingthesmementlmeworbclievedthe
state}neniwasi‘alsc;B)mepaﬂytowhmmestatcmentwasmadehadthe
righ!itorelyuponthesmtemem; 4) the party to whom the statement was
madi:actuaﬂyrelieduponthestatcment; 5) the statement was made to

indu%:a the other party to act; and 6) reliance upon the statement led to

H '
!
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injurly. Siegel v izati elo 153 I1.2d 534, 542

I
(1999).

3) Liab'pity for common law fraud can be extended when one accepts the
fnnt% of the fraud. Moore v. Pinkert, 28 . App.2d 320, 333 (1960).

4) As é)reviously mentioned herein, Trust One, Offett, Moreno, Blythe,
Shelitou, and Shelton Law made numerous false statements to Towns, and
i\mt*crmore created false documents to support their false statements.

5) The| statements, misrepresentations, fraud, false protense, and false
M\immtsmmaterialtotlﬁsforedosmacﬁonomeithandthe
Proerty.

6) As ‘prewously mentioned herein, the parties making the deceiving

y statqmen:ts and deceptive actions knew the statements and documents were
i

)] As iously mentioned herein, the parties further knew Towns would
rely}uponthestatemmIS, and misrepresentations and that Towns was in a
dm!exm and dire situation.

B) 'I‘ows relied upon the statements and misrepresentations to her detriment.

9) Theismﬂcnmﬂndmimprwcnmﬁonsmstamdformwns’ reliance to
ind&eTowns’toaetanduustthatherhnmewasprotectedandtha:tshc
was kafe from foreclosure.

10) istatements, misrepresentations, and false documnents were stated and

forthepwposeofateahngtheProputyﬁomTownstomakea
sign}ﬁcam profit through loan monies from Long Beach.
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11)

12)

13)

14)

15)

Towr*s relied upon the false statements, roisrepresentations, and deceptive

athhcrdetmncntwh:chhascrwedhermjuryandharmthereof
Towz}s has been injured thereby, unknowingty losing her home of over 40
yemrj and facing the pending eviction.
Said hchons emount to consumer fraud the parties mentioned herein,
The#tﬁucofhmrtahonforconsumerﬁWdISSycars and is unlimited as
a deépnse o foreclosure. 735 ILCS 5/13-205, 735 ILCS 5/13-207.

One, Offett, Moreno, Blythe, Shelton, Shelton Law, Plaintiff, Long

Beadl.andWAMUarethembyliabletoTownsforactualdamags
pum#ve damages, and equitable refief, Luces v, Downtown Greenville

Tgmﬂm»mmm?:dsmm
WHEREFORE, Tpwns respectfully prays that this Honorable Court award her actaal

damages, punitive *iamag:s. equitable relief, attorney fees, litigation expenses, and cost

|
ofsuitpmsumttolflainﬁﬁ'andtheRespondentscommonlawﬁaud.

]
¢  Count I |minois Faimess in Lending Act Violations as against Plaintiff, Long

Beach,WAw and Trust One.

1)
2)

3)

Towhs re-states and incorporates paragraphs 1 - 121(b).

The [mmms Faimess in Lending Act, hereinafter “IFA”, prohibits equity
stnp?mg and loan flipping. 815 ILCS 120/2(d) - (¢)-

Equ.‘ty stripping involves assisting a consumer in securing a loan for the
pnn*ary purpose of receiving fecs related to the financing of said loan
wheh l)theloandecreasedﬂ:eperson s equity mtheuprmcrpa.l residence;

and |2) at the time of the loan the financial institation did not reasonably
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4)

9

10)

11)

12)

13)
14)

belieye the consumer could make the scheduled payments to repay the

loan.lSlS ILCS 12012(d).

Tnm‘ One informed Towns that it secured a mortgage loan to save to
Tows home from foreclosure.

rust‘ One did not take any financial information from Towns, did not
verif;i Towns' income, and did not appraise the Property to ascertain the
fair da:ket value of the Property.
At ttle time of the 2004 foreclosure of Towns, Towns morigage was
$85,000.
LongjBeach made & loan to Smith in the amount of $157,500 for Smith’s

allegdd initial acquisition of the Property.

Long (Beach lent the alleged monies to Smith without any verification of

the v+ue of the Property.

On information and belief Long Beach lent monies to Smith without any

vedﬂqlfaﬁon of Smith’s income.

On 'miformation and belief the Property appraised at $85,000 pursuant to
ﬁn}i’ previous appraisal.

The Prnpaty is in need of repairs,

Thep+1nc1pa1 amount of the Loan to Smith from Long Beach is $157,500,

moret.hanmeapprmsadvalue of the Property at the time of the making of

the L-Tzn

Asm(th,ﬂieequity in the Property was reduced.

Town$ did not complete a loan application with either Trust One, Long

Beach*, WAMU, or Plaintiff,

|
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15) On n and belief, Smith as well did mot complete & loan
application.
16)  Inasiuch, neither Trust One, Plaintiff, Long Beach, or WAMU had any

17)  Thertby the making of the loan to both Towns and Smith decreased the
18) gi Beach, WAMU, Trust One, and Plaintiff violated the IFA by

19)  Towns has been harmed thereby.
20)

ges for actoal damages and equitable relief, 815 ILCS 120/2
WHEREFORE, Towns respectfully prays that this Honorable Court award her actual
damages, statutory | damages, and equitable relief pursuant to Plaintiff end the
Respondents violatiols of the IFA.

d) CountIV: B of Contract as against Trust One.

1} Towng re-states and incorporates paragraphs 1 — 1521(c).

2)  Partieg to & contract bave an implied duty to uphold that contract and
honor their obligations thereof, which consist of an implied duty of good
faith and fair dealings. Hill v, St, Paul Federal Bank, 329 Tl App.3d 7.5,
710 (17 Dist. 2002).

3) F ting a borrower’s ability to perform may be a breach of contract
and a h’reach of one’s contractual duty of good faith and fair dealing. |d.
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9

3)

9

10)

11)

12)

13)

14)

faith and fair dealings.

One, Offett, Moreno, Blythe, Shelton, and Shelton Law ere all either
employees, agents, affiliates, subsidigries, or representatives of Trust One.
One, Offett, Moreno, Blythe, Shelton, and Shelton Law did not take
ial information from Towns.

To did not complete a loan application.

One, Offett, Moreno, Biythe, Shelton, and Shelton Law intentionally
wedTownstohelievetheywetesecmingamortgagetOpmtectthe

dece]
Property from foreclosure, were creating a short term trust for the benefit

and'[‘owns;mndthatTownswouldnotloseherinwrminﬂ:c Property.
In ity, Trust One, Offett, Moreno, Blythe, Shelton, end Shelton Law
Wi eollectivelywdcpriveTovmsofhertightsandinterestinthc

Trost One, Offett, Moreno, Blythe, Sbelton, and Shelton Law failed to act
ing faithandfairdeaﬁngspmammwmnttetssmdherein.
T One,Oﬂ‘etLandMommfailedtomnkepwperdisclomsto
To

|
Trust One, Offett, and Moreno failed to act in Towns’ best interest.
Trust One failed to provide full and complete loan brokerage services to
To

Trust One failed to provide material disclosures to Towns.
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15)

16)
17)

18)

19)

20)

' Trusd One, Offett, Moreno, Blythe, Shelton, and Sheiton Law conspired to

TownsofthePropﬁyatapmﬁtforthcmsclvesandtome
detrijnent of Towns.
Assuch,TrHBtOnebwanhediisoonuactualdutytoTowns.
T&ustOnébmchofeon&mthaswmedinjmymTowmﬂmoughthzluss

ot"j home in which she now faces eviction on June 3, 2008.
T

One's breach of contract has frustrated Towns® ability to perform.
Trust One, Offctt, Moreno, Blythe, Shelton, and Shelton Law are thereby

lisbik to Towns for actual damages.

The of limitations for breach of contract is 10 years for affirmative
clairhs and unlimited as a defense to foreclosure. 735 ILCS 5/13-206 —

207.

WHEREFORE,_'Howns respectfully prays that this Honoreble Court award her actual

damages, punitive damages, equitable relief, attorney fees, litigation expenses, and cost

of suit pursuant to Trust One’s breach of contract.

€) Count V: Breach of Fiduciary Duty as againgt Trust One.

)
2

E))

Tov*m re-states and incorporates paragraphs 1 — 121(d).

A o broker breaches its fiduciary duty if 1) a fiduciary duty was
t; 2) the fiduciary duty was breached; and 3) the breach proximately
muTed the injury of which the party complains. Martin v. Heinhoid
Commodities, Inc.. 163 1l.2d 33, 50, 205 Til. Dec. 443, 643 N.E.2d 734
4).

tes to a contract have an implied duty to uphold that contract and

r their obligations thereof, which consist of an implied duty of good
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4)

3)

8)
9

10)

1)

N

faith

fair dealings. Hill v, St. Paul Federal Bank, 329 ML.App.3d 7.5,
710 (1* Dist. 2002).

One holding itself out to Towns as a mortgage broker had a
con dutytoworkonbehalfofTownsandtoworkinTowns’best
mquiﬁng'l'rust()mmacth:goodfaith and fair dealings.

e foregoing reasons previously mentioned berein, Trust One,
throdeh its employees, agents, affiliates, subsidiaries, and representatives,
faileli to act in good fith and fair dealings pursuant to matters stated
hcrei n involving Towns. '

,asp:eviouslysmedherein.TrustoolludedagainstTownstogain

ip of the Property for financial gainyettothedetrhnentofTowns.

Tradt One failed 1) to act in good fuith and fair dealings pursuant to
m':lnspmviously stated herein; 2) to make proper disclosures 10 Towns;
3) 4 fullyapptiseTownsoftheacﬁonitwastaking;4)toworkinTowns
bestintexﬁt;S)topmvideﬁlllandcompleteloanbrokemgeserviccsto

Towns; and 6) to provide material disclosures to Towns.

'l‘r'u*L One breached its fiduciary duty to Towns.

T | One’sbmchofﬁduciarydmhascmzsodinjurytoTownsﬂnough

the loss of her home of over 40 years. |

T Omhﬁablchowmmedamgesmdqﬁmbhmﬁefmrim
of fiduciary duty.

'IhestmneoflimitaﬁonsforbmachofﬁduciarydutyisSyem. 735 ILCS

5/13-205.
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WHEREFORE, Towns respectfully prays that this Honorable Court award her actual

damages, punitive dfunag:s. equiteble relief, aftomey fees, litigation expenses, and cost

of suit pursuant to Trust One’s breach of fiduciary duty.

fy  Count VL Unjust Enrichment &S against Plaintiff and All Respondents.

1)  Towns re-states and incorporates paragraphs 1 - 121(e)-

2) Plai 'ﬁ'andthekapondentshavebecnmjusﬂyenﬂchedbymnkinga
profit of its misrepresentations, deception, and fraudulent acts.

3) T Ommwnﬁomﬂymimmtedto Towns that Towns was making
mr:Ihly paymenis of $695 which were going to pay-off a new mortgage
thatlsaved the Property from the 2004 foreclosure action.

4) In ity Towns monthly payments were for the enjoyment and use of
Trukt One without any benefit to Towas.

5 P and the Respondents have been enriched by fraudulently

their real estate portfolio by gtealing Towns' home from her
securing funds through the sale of Towns’ home to Smith fore

6) it ﬂdbemﬁnstandineq\ﬁtablcforthe parﬁestobeneﬁtandcontinueto

t from their actions.
g) Count . Uniform Fraudulept Transfer Act and Conspiracy as against

Respondfb Trust One, Offett, Moreno, Bilythe, Shelton, and Shelton Law.

Iy  Townsre-statesand incorporates paragraphs 1 —121(5)-

2) Pl;rsuam to the Wlinois Uniform Fraudulent Transfer Act (UFTA) “Value
i{ given for a transfer or an obligation if, in exchange for the transfer or
obligation, property is transferred or an antecedent debt is secured or
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3

4

5)

L)

butvaluedownotincludeanunperfmmedpromisemada

otherwi than in the ordinary course of the promisor’s business to furnish

) to the debtor or another person.” 740 1. Comp. Stat. § 160/4(a).
ore, pursuant to the UFTA, a transfer is fraudulent as to a creditor

if the transfer is made without receiving any reasonable equivalent value

in exchange, with consideration being given to one who still retains

possgssion of the property after the transfer. Id at 160/5.

4o actions previously gtated herein, Trust One, Offert, Moreno,
Blythe, Shelton, and Shelton Law conspired together to frandulent secure
conyeyance and ownership of the Property from Towns to Blythe without
the [knowledge and consent of Towns and to Towns extreme detriment.

Plajnsiff and the Respondents have been unjustly enriched by making a

t of its misrepresentations, deception, and fraudulent acts. .

One failed to perform and provide Towns with a new mortgage and

jon of the Property.

eonspimywnstoperformanmﬂawﬁﬂ tortuous act, the transfer of the
to Blythe, unbekmown t© Towns in which Towns has been
thereby.

Ons, Offett, Moreno, Blythe, Shelton, and Shelton Law understood
objectives of the conspiracy and imtended to benefit from the
.nspirators actions to give Blythe an imterest in the Property.

Pi.nsuam to such actions Towns has suffered ‘substantial economic loss

vyith the loss of title to the Property, the loss of equity in the Property, the
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geontherpaty,thelossofmortgagepaymentstonﬂOne.

and the foreclosure of the Property.
9 To ’economiclossesareadireclandpmximmcanseomestOne,
Moreno, Blythe, Shelton, and Shelton Law conspiracy deprive
Towns of the Property.
WHEREFORE, Towns respectfully prays that this FHonorable Court grant her actual and
punitive damages for Trust One’s actions in its conspiracy.
h) Count . Negligence as against Trust One, Piaintiff, Long Beach, and
WAMU.
1)  Towns re-siates and incorporates paragraphs 1 - 121(g).
2) ’I‘r+t0nedid not secure anyﬁnannialinformaﬁonﬁ-om'l‘ownsto support

the ing of a mortgage or any such payoffs on behalf of Towns and to
Townshadtheabilitytopayoﬂ'thealleged mortgage loan.

3) information and betief Long Beach, WAMU, and Plaintiff did not

seci\uemy financial information from Smith to support the granting of a

forSm:th'sallegedm:ualpmchaseoftherpmy
Long Beach, WAMU, and Trust One’s actions surmount to &

4)

orptacﬁceofe::tendingcreditto consumers based on consumer’s

without Togard to the consumer’s repayment ability, thereby
viplating 15 U.S.C. § 1639(h).

5 T*US‘ One, Offett, Moreno, Shelton, and Shelton Law assisted Blythe in
s%camngaﬁ-andulent interest in the Property to the detriment of Towns

e misleading Towns to believe she was securing 8 new mortgage and
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cwa:tingam:stwitthxStOnemsaveﬁxerpeﬁyﬁomtheZOM

foreclosure lawsuit.
& Trust|One failed to abide by various federal requirements and prohibitions

7 T

mjﬂedtopwvide Towns with the true nature of the alleged mortgage.

OneowedTownsad\nyofcmtoprovideconsmerloanswiﬁﬁn

the ll-gal framework of consumer laws opposed to providing Towns with a

loan

L which violates mumerous conswmer laws including but not limited to

tinmlh-In-bendingActnndtheHUchwnerdﬂquuhyProwcﬁonAct

8) As previously mentioned herein, Trust One’s actions are discussed herein

wer¢ nepligent.

9

One, Offctt, Morcno, Blythe, Shelton, and Shelton Law

+ denresentations end failure to make accurate representations Were

10)

11)

WHEREFORE,

| misrepresentats jons and failuxe tomakeaocmaterepwsemaﬁonswere

Towns respectfully prays this Honorable Court award her damages for

Plaintiff and Trust One negligence and void the alleged transfer of the Property to Smith

from Blythe and {o Blythe and Towns and find Towns as the sole owner of the Property,

striking any and ¢ther alleged interest holders.




122.

123.

124,

i) Count IX: Win:\ Title
1) Towns re-states and incorporates paragraphs 1 - 121¢(h).

jously mentioned herein, the alleged deed from Towns to Blythe

) As

was entandnotaconveymceofthchopﬂtyﬁ‘omTownsto

3 uch, Blythe never held valid title to the Property and could not

y transfer the Property to Smith.

&) , Smith never held valid titie to the Property and could not

ber the Property in favor of Plaintiff, Long Beach, or WAMU.

5) by,Plainﬁf[downotholdasecmedinmﬁindaePropenybecausc

andSmiﬁ:neversecmedanyrealmmmﬂ\erpcrtythnt

would grant either Blythe or Smith the right to encumber the Property with

interest in favor of Plaintiff.

WHEREFORE, Towns respectfully prays that this Honorable Court quiet title in favor

of Towns by voi the allege:;.l conveyances of the Property 1o Blythe from Towns and

10 Smith from Bl andﬁndTuwnsasthesoleowneroftherpeﬁy,suﬂdnganyand
tefest holders, including Plaintif.

: DUE DILIGENCE

Upon knowled | of this foreclosure action es against Smith, Towns timely sought legal

ageistance to profect her interest in the Property.

Towns sought a:*d paid for the assistance of Attorney Jorgensen.

Attomey JcrgenLen misled Towns to believe he would properly assist her yet Attorney

Jorgensen nevey} took any action with the foreclosure court. Rather, Attorney Jorgenscn
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only sought to secpre additional time to stay the eviction of Towns and sought an
agreement for Towns® to re-purchase the Property.

125. Towns had no reas¢n to suspect Attorney Jorgensen was not acting in her best interest

126. Upon Towns knowledge of her defenscs and claims to this foreclosure action,
d immediately petitioned this Court for relief upon her knowledge
of a defense and clajm once she realized other paid counseis failed to act accordingly.
127. Inasmuch, Towns has meritorious defenses and claims, has shown due diligence in
presenting her defenses and claims to this Court upon her knowledge of such defenses
and claims, did not present her defenses and claims sooner due to know fault of her own
but yet due to the fajlure of her retained counsel to act accordingly, and immediately filed
her 5/2-1401 petition once she became aware that her defenses and claims were not
presented.
128. The due diligence gtandard should be relaxed where a petitioner shows unconscionable
behavior of a respandent. Copnelly v. Gibbs, 112 L. App.3d 257, 445 N.E.2d 477 (1*
Dist, 1983).
129. The due diligence standard should be waived to avoid unfair, unjust, and/or
unconscionable resylts. In re Marriage of Kantar, 220 I App.3d 323, 581 N.E.2d 6 (1

Dist. 1991).

130. Here, the due di ce standard should be waived to avoid the unjust and unconscionable

result of the lost of Towns’ home of over 40 years pursuant to the fraudulent activities of
the pemed parties in pursuant to such parties’ unconsionable acts upon Towns,
WHEREFORE, Petitioner|Lessie Towns respectfully prays that this Honorable Court:

A. Provide Towns relief qf judgment;
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B. Stay the eviction of Towns from the Propetty;

c. Vacate the Jaguery 30, 2007 Order for Snmmary Judgment and Judgment of Foreclosure
and Sale; |

D. Vacate the foreclosure fale of the Property;

g Vacate the June 27, 20077 order confirming the report of sale of the Property;

7. Award Towns damages for the Plaintiff end Respondents common law fraud, gross
negligence, violation [of the ICFA, violation of the IFA, unjust enrichment, intentional
infliction of emotional distress, breach of contract, breach of fiduciary duty, conspiracy, and
violation of the UFTA.

6. Grant such other and mnhﬂmliefasmisCom'tdeemSmeetandjusL

Respectfully submitted,

/sl

Sabrina Herrell of LOGIK Legal LLC
it ie Towns

Sabrina Herrell
LOGIK Legal LLC
Attorneys for Petitiones Lessie Towns
11416 S. Prairie, Suite #:o

i , [lipois L5047
Phone: 773.568.5620
Fax: 888.78 LOGIK
Atty No.: 39846

Under penaities as vided by law pursusnt 10 Section 1-109 of the Hlinois Code of Civil
Procedure, the undersi edoertiﬂcsthatﬂlestamncmmforﬂ:inthisinmmentaremwmd
correct, except as to bconinfonnaﬂonandbeliefandastosmwhmaucrs
the undersigned certifi¢s as i .

!!
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT — CHANCERY DIVISION

DEUTSCHE BANK NA )
Plaintiff, )
)
V. ) Case No. 06 CH 25073
) Calendar 55

WILLIE SMITH, et al. ) Judge Lisa R. Curcio
Defendants, )
LESSIE TOWNS )
Petitioner, )
)
Y. )
)
DEUTSCHE BANK NA )
Respondent. )

AFFIDAVIT OF LESSIE TOWNS IN SUPPORT OF HER REPLY TO PLA 'S
RESPONSE TO LESSIE TOWNS’ PETITION FOR RELIEF OF JUDGMENT

PURSU TO 572-1401 OF 2L CODE OF CIVIL P D

Under penalties as provided by law pursuant to Section 1-109 of the Hiinois Code of Civil
Pracedure, the undersigned certifies that the statements set forth in this instrument are true and
correct, except as to matters therein stated to be on information and belief and as to such matters
the undersigned certifies as aforesaid that she verily believes the same to be true.

I, Lessie Towns, on oath state as follows:

1.

That I am the Intervening Petitioner in this later action pursuant to 5/2-104 of the Illinois
Code of Civil Procedure (CCP) and that I make this affidavit in addition to and in
furtherance of my previous affidavit in support of my petition for relief of ]udmen: and
in support of my reply to Plaintiff’s response to my Amended Petition.

That I am elderly, 72 years of age.

That I reside at 9430 S. Ada, Chicago, Illinois, Cook County (the Property).

That I have owned the Property for over 40 years and that I have never sold the Property
since my initial acquisition of the Property.

That | was erroneously placed in foreclsoure in the year 2004 when I was timely making
all of my mortgage payments and that I understood my home was fine although a
foreclosure action had been filed against my in 2004. That ! did not understand and was
noti aware that an actual judgment of foreclosure was entered against me.

! ne 3%



t0.

1.
12.

13.

14,

15.
16.

17.

18.

i9.

20.

That I never received notice that my home was not fine and that the 2004 foreclosure
action was still active and agzinst me until late June 2005 when I was seeking a home
improvement loan to make repairs to the Property.

That [ was visited at my home, the Property, by a representative of Trust One Morigage
(Trust One) named Percilla Moreno (Moreno) who informed me that [ was in foreclosure,
that 1 would Jose my home on July 5, 2005, and that Trust One could immediately help
me and save my home.

That I was in a panic and did not know what to do so I agreed to accept assistance from
Trust One.

That I later discovered a fraudulent sale of the Property occurred in which an individual
named Peter Blythe (Blythe) secured interest in my home, the Property, allegedly per
Plaintiff through my sale of the Property to Blythe.

That 1 did not enter into any agreement to sale my Property to Blythe and that | did not
attend a closing to sale my Property to Blythe.

That to my knowledge 1 never met anyone named Blythe.

That [ worked only through Trust One to stop the July 5, 2005 sale of the Property and to
secure a mortgage loan for the repairs to the Property.

That the Trust One representatives who worked with me were David Offett (Offett) and
Moreno.

That Trust One explained to me that they could secure a mortgage loan for me to save the
Property and to make repairs to the Property.

That Trust One informed me that they were mortgage brokers.

That Trust One further explained to me that they would put the Property in trust and that I

would make mortgage payments directly to them and then directly to the lender ater the
Property was taken out of trust.

That 1 never had any discussions with Trust One regerding selling my home.

That I never signed any documents with Trust One or anvone agreeing to the sale of the
Property.

That | have had the opportunity to review Plaintiff's Response to oy Amended Petition,
particularly the closing documents Plaintiff alleges 1 signed on September 8, 2005.

That although I cannot recall the exact date Moreno took me to Oak Brook and I cannot
state for sure if she took me to the Trust Onme office or to a title companies office, 1
certainly know that she told me she was taken me to Oak Brook. I certainly know that
both Moreno and Offett were in the office at the time for Moreno took me and Offett was

{.
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preent when I arrived. 1 certainly know that I was only presented with a single page
document, was told that such document would create the trust, and I was directed where
to sign. :

21.  That at that time [ did not give Trust One a copy of my identification for I gave Trust One
my identification when Moreno first took me to Trust One’s Homewood office in July
2005 as I explained in my Amended Petition.

22.  That I was never provided with a copy of the single page document.

23, That [ am certain that it was not all of the documents Plaintiff allege [ signed for it was
only one single page document.

24.  That such documents were not presented to me and that I did not sign such documents.

25.  That several weeks later Moreno did bring a check to my home for me to complete the
repairs in the Property.

26.  That such repairs were completed.

27.  That I am further aware that Plaintiff alleges to have appraised the Property in 2006.

28.  That this appraisal is certainly false because no one appraised my Property at such time.

20.  That my Property was appraised m my last refinance over sixX years ago.

30.  That Ms. Culpepper also sent an appraiser to my home in 2008 when she alleged she was
an attorney that could help me save my home once | becaume aware of this action against
Mr. Smith involving my bome as I explained in my Amended Petition.

31.  That no one appraised the Property in between the above mentinoed times.

32.  That the only person with or on behalf of Trust One who has been in the Property is
Moreno.

Respectfully,

Lessie Towns, Affiant

Dated this 4’2"{: of October 2008.

RDSWORN TO Before me this _‘éiz-of October 2008.

NOTARY PUBUC - STATE OF LLINOIS
MY COMMISHION EXPIRES:N/ 122
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CIRCUIT COURT OF COOK COUNTY; ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION
MORTGAGE FORECLOSURE AND MECHANICS’ LIEN SECTION

Deutsche Bank National Trust }
Company as Trustee for Long Beach )
Mortgage Loan Trust 2006-5 ")
)
Plaintiff, )
)
V. ) 06 CH25073
)
Willic Smith, )
)
Defendant. )
Lessie Towns, )
)
Intervenor. )
)
ORDER

This cause comes to be heard on the petitions of Lessie Towns (Towns) for lcave
to intervene as a defendant in this matter and 1o vacate pursuant to Illinois Code of Civil
Procedure section 2-1401 the order approving sale entered Junc 27, 2007 and judgment of
forcclosure entered January 30, 2007. There was no objection to the petition for leave lo
intervene, and it was granied on the basis of Towns’ claim of an interest in ihe real estale
which is the subject of this fawsuit for foreclosure. The petition to vacale the order
approving sale and judgment of foreclosure is granted for the reasons set forth below.

BACKGROUND

On November 17, 2006, Deutsche Bank National Trust Company, as Trustec for

Long Beach Mortgage Loan Trust 2006-5 (Deutsche Banl) filed its Complaint to

Forcclose Mortgage against Willie Smith (Smith). The complaint alieged that Smith



gave a morigage on property commonly known as 9430 S. Ada Street, Chicago, lilinois,

to Long Beach Mortgage Company:on April 13, 2006 to secure a loen in the amount of
$157,500.00, and that Smith defaulted on that loan. Smith was the only named defendant
in the lawsuit. He did-not appear in the lawsuil and was found Lo be in default. A
judgment of foreclosure was ealered on January 30, 2007 which allowed sale of the
property after Jiine 14, 2007. The sale was conducted on June 15, 2007 with the plaintifl’
being the successful bidder at sale, and the court entered an order approving the sale on
June 27, 2007. A decd was subsequently. issued to plaintiff.

Deutsche Bank thereafter filed a separate action for forcible entry and detainer
against Tawns, which was how she lcarncd about the foreclosure. After contacting
attorneys who did nothing to assist her in this case, on April 25._2008. ‘Towns filed in this
case her pro se petition to vacate pursuant to 735 [LCS 5/2-1401. Couasel then eppeared
in behalf of Towns and filed an amended petition for relief from judgment on May 27,
2008, and a petition for leave to intervene on June 24, 2008. Both the original petition
and the amended petition were supported by affidavits signed by Lessie Towns. The
amended petition contains her proposed Counterclaim/Third Party Complaint which, in
essenee claims in Counts I [] and IX, a) that she is the rightful owner of the property
which is the subject.of this lawsuit for mortgage foreclosure, and b) that she was
fraudulently deprived of title to the property. -Shc asscris she has a meritorious claim in
this matter and that she has been diligent in discovering it and presenting it to the court.

The pelition to vacate was fully briefed and Deutsche Bank responded on the
merits to the petition to vacate. The plaintiff did not dispute Towns' claim of diligence,

but asscris that Towns was not defrauded of her interest in the property in thal she



knowingly sold it to Peter Blythe (Blythe), who subsequently sold the property to Smith.

Decutsche Bank further argued that even if Towns was defrauded by Blythe it had no
actual or constructive notice of the fraud and was a bona fide purchaser, The court
determined that an evidentiary hearing on the petilion was required based upon the
evidence set forth in the petition and the factual dispule.

Hearing commenced February 4, 2009 and was continued to and concluded on
May 7, 2009. At the conclusion of the hearing, the court took the matier under
advisement.

EVIDENCE PRESENTED

On February 4, 2009, Towns and Deutsche Bank presented testimony and offered
documents into evidence, On May 7, Deutsche Bank presented one wilness. All exhibits
offered into evidence by both parties were admitted withoul objection.

Thiere is nio. dispute that Lessie Towns is a 72 year old woman who has
continuously lived at 9430 8. Ada Sireet, Chicagg, Illinots, since May, 1970, when she
obtained titlc to the property as Leslic M. Towns, also known as Lessie M. Towns. She
was the owner of record unti} Septcmber 28, 2005 when a warranty deed dated
September 8, 2005.conveying the property to Peter Blythe was recorded. The only
person who lives with her-and who has lived with her since 2005 is her foster child who
is.now aboul five years gld

O June 20,2001 Towns gave a morigage o Gateway Financial Corporation to
sccure a loan in the amount of $84,950.00. The mortgagee filed a complaint for
foreclosurc on the mortgape on January 9, 2004. Towns appeared pro-se and Fled an

answer denying she was in default on that loan, but a judgment of foreclosure was



entered on June 16, 2004, Just over a year laler, on Junc 22, 2003, the case was

dismissed with leave to reinstatc because of a repayment agreement to reinstate the loan.
The casc was reinstated on August 3, 2005 after a default on the repayment agreement
and a judicial sale was scheduled for September 15, 2005.

Towns’s testimony by way of her affidavit attached to the amended pelition 10
vacate and testimony at the hearing was that while seeking a home improvement loan to
make repairs to the properly she discovered that it was scheduled for sherifPs sale around
July 5, 2005. Atabout the same time she was visited at her home by a persen named
'Pri‘scilla'Mpreno (also referred to as Percilla Moreno) who was a representative of Trust
One Mortgage. Moreno told her she would lose the property on Tuly 5, 2003 and that
Trust One could help her to save her home by securing a new mortgage loan and creating,
a trust.’

When Towns agreed to have Trust One help ber, Priscilla took her to a “real
estate” in Homewood. where she met a man whose name was D'avid. He told Towns that
he would put someone on he house with her, and then it would go back in her name after
six months or 2 year. She told him she found out about the foreclosure when she went to
borrow moncy to fix up her basement, and he told her he could help her do that, too.
When she agreed, he photocopied her driver’s license and Social Sccurity Number. She
understood that the house would not be taken out of her name, but that someone else
‘would be-put an the title to help her keep her house.

Priscilla brought her o the office a second time when David had Towns sign a

paper. About a week later, Priscilla and her cousin (who was not identificd by namc)

) There was no explanation in any of (he evidence for the July § date. The court records
are clear that the notice of sale was for September 135, 2005.



took Towns 1o an office in Oak Brook. Towns believed (he purpose of that trip was to

put somebody clsc’s nanie-on the house. She was laken 0.2 room where there:were a lot
of people going in and out. Tn the room with her were Priscilla-and a man with glasses.
She did not know what was happening there, and she denicd signing papers while she
wis.there. Some time afer thal, she received a cheek for $20,000 which she used to fix
up the basement which she now uses as a daycarc center.

Towns contacted bnvid to find out to whom she should make payments. She was
told to make them to Priscilla, and Priscilla came to her house every month for a while to
pick up her checks. At some point, Priscilla did not come back, and Towns attempted (o
contact David to find out what to do.” When he was never in, she went (o the office and
found it to be locked and empiy. At that point Towns started trying to “find out what was
poing on”.

She became aware there was something wrong when people started knocking on
her door looking for “Peter Blair”. Later, peoplc came to the house looking for “Willie
Smith”. She told-everyonc that neither “Peter Blair” nor “Willie Smith” lived al the
property, and that she was the owner.

Towns has continued to pay thc real estate taxes on the property and the tax bill
remains in her name to the present. A copy of the 2007 Second Installiment Property Tax
Biil payable November 3, 2008 was admitted into evidence and reflects that the property
still had Homeowner and Senior Citizen exemptions and that Lessie M. Towns continues
to receive the tax bill at the property address. The bill also reflects payment of the first

installment, which Towns-claims to have made.



On cross-examination, Towns was shown copies of the afTidavits in support of the

petition to vacate and the amended petition to vacate and copies of various closing
documents and a warranty deed dated September 8, 2005 all of which containcd a
signature that appeared to be of Lessie Towns. The documents were admitted into
evidence as Plaintiff’s exhibits 1 through 16. Towns admitted that the signatures on
some of thc documents were hers, but denied that the signatures on other docuinents were
hers, including the signature on the affidavit that was eitached to the petition 1o vacate
that she filed pro se.

She was shown a copy of the appraisal done at the request of Trust Onc for the
Joan to Willie Smith, and agreed that the descriptions af the various roems and fcatures of
the property were accurate, but denied that anyone had ever been in the housc to appraise
it in April 2006. |

Connie Fabrizio testified in Towns' case that she is an assistant to the
Commissioner for the Bureau of Buildings and Collections. She is a liaison with the
Departiment of Water Management and first came into contact with Lessic Towns when
Towns went to the water department to find out why there had been a shut-off notice
posted al her property. Fabrizio found that the water account had been taken out of
Towns name-and put in the name of Willie Smith. When Towns told her that was wrong
because she owned the property, Fabrizic began investigating the history and found the.
transfer to Blythe. She then queried Blythe's name in the Water Department records and
found he had been involved in other transactions in which he bought and sold property

within a short time and then the praperty went into foreclosure. She identified Towns



Group Exhibit 1 as “Full Payment Certificales™ for a property in which she belicved that

had occurred.

Brian Weaver lr;.sliﬁed that he is the Appraisal Coordinator for the Illinois
Department of Financial and Profcssional Regulation. He was called to talk 1o Towns
when she went to the office in April, 2008 to complain that her house appeared o have
been sold to someone named Willie Smith and she did niot know how that had happened.
He did *a little poking around” on the intemet and on the Cook County Recorder of
Dceds web'site and concluded there might be evidence of a mortgage rescue fraud
scheme. He saw a pattern and one of the names involved was that of Peter Blythe.

Sandra Thomas knows Lessie Towns becausc Towns “used to keep™ her kids
when (hey were younger. She came into contact with Trust One when her home was
going into foreclosure and Lessic Towns suggested that Thomas; contact Trust One to see
ifthey could help her. She met Priscilla when Priscilla went lo Thomas’s home and
Thomas went to Homewood where she met David, When David told her they could “get
semeone to try and rebuild (her) mortgage” Thomas told him she had someone she
wanted to put on it. She then did not hear fram Priscilla or David-again.

Leigh Curry testified in Deutsche Bank’s case that he procured and preduced the
{itle company’s closing file for the closing on the property on Scptember 8, 2005. He did
not have any personal knowledge but had no reason to doubt the euthenticity of the
documents or1hat a closing had occurred. The documcnts were admitted as Plaintiff's
exhibit 34.

Paul Shelton was called as a witness in Deutsche Bank’s case, Heisan a.ttomcy

and a present owner of Trust One Maortgage Company. In 2008 he became a part owner,



but now is:the sole.owner. In 2005 he did not have an interest in the company, but had

office space next to them.

Shelion represented Peter Blythe at the closing and prepared all of the documents,
including the decd. Towns was not represented by counsel. He never spoke 1o her before
the date of the closing. e saw Lessie Towns sign al} of the documents at the closing.
‘He notarized Lessie Towns' signature on page two of cxhibit 18. Shelton signed the
closing docuinents for Peter Blythe. Shelton also represented Peter Blythe at the closing
of the sale of the property to. Willie-Smith an April 13, 2006.

He produced a contract signcd by Leslie M. Towns as selier but not signed by
Péter Blythe. Shelion did not know if he saw Lessie Towns sign the real estatc contract.
He had never met her before the date of the closing.

The closing funds were all in the form of checks on which Paul Shelton was
identified as the remitter or purchaser. He claimed that Blythe did not have access to

certificd checks, so he gave the money to Paul Shelton who put it in his account and drew
the checks for the closing with Lessie Towns.
DISCUSSION

Section 2 — 1401 of the Code of Civil Procedure provides a comprehensive
statutory procedure by which final orders, judgments, and decrees may be vacated "afler
30:days from the catry thereof.” 735 1LCS 5/2-1401(a) (2009)'. To be entitled to relief
inder section2 - 1401, the petitioner must affinmatively set forth specific factual
allepations supporting each of the following clements: (1) the existence of & meritorious
defense or claim; (2) due diligence in presenting this defense or claim to the circuit court

in the original action; and (3} duc diligence in filing the section 2 -- 1401 petition for



relief. Smith v. Airoom. Inc., 114 111.2d 209, 220-221 (1986). As in any other civil case,

relief is appropriate only where the petition’s allegations are proved by a preponderance
of the evidence. (Citation omitted). Klein v. La Salle National Bank, et. al., 155 11l.2d
201, 204:205 (1993).

The Plaintiff did not dispute that Towns exercised diligence in presenting her
claim and diligencc in filing this section 2-1401 petition. The only issue before the court,
thercfore, is whether Lessic Towns has shown by a preponderance of the evidence the
existence of a meritorious defense or claim in this lawsuit—that Towns did not intend to
convey title to her property o Blythe, but only to obtain a loan secured by her property,
and that Long Beach, and therefore its assignee, Deutsche Bank is not a bona fidc
purchaser or mortgagee for value because it had constructive nolice of the fraud.

A deed absolute in its terms will be considered as a mortgage if it appears to have
been intended only as a sccurity in the nature of a morlgage. 765 ILCS 905/5. In
delermining whether a deed is @ mortgage, many circumstances have been recognized or
considered by Illinois courts, including the exislence of an indcbtedness, the close
relationship of the parties, prior unsuccessful attempts for loans, the circumstances
surrounding the transaction, the disparity of thc situations of the parties, lf\e lack of legal
assistance, the unusual type of sale, the inadequacy of consideration, the way the
consideration was paid, the rctention of the written evidence of the debt, the belief that
the debt remains unpaid, an agreement to repurchase, and the continued exercise of
ownership privileges and responsibilities by the seller. McGill v. Biggs, 105 Ill. App. 3d

706, 708 (3rd Dist. 1982). (Citations omitted.) Flack v. McClure, 206 ll.App.3d 976, 985

(1st Dist, 1990).



Considering the factors sct forth in McGill and in Flack, it is clear that Towns has

shown by a preponderance of the evidence the existence of 2 meritonious claim of fraud
and equitable mortgage. Towns tried unsuccessfully to borrow money on her home and
found out about the foreclosure. She was then trying to save her homc from forcclosure
and o borrow money o do work on it so she could establish the daycare center.

Towns claims that she thought she had been given a loan.  She made payments
on the loan and, when the person to whom she made the payments stopped picking them
up, she tried to find out how to continue making the payments. She believed that the
agreement she entered into would.result in the-house being put back solely in her name
;viihin six months to a year.

There was a signfﬁcant disparity in the situations of Towns and others involved in
this transaction. She is 72 years old; il is obvious [rom her testimony and demeanor that
she is unsophisticated in financial matters and is confused about what happened. She was
laken Lo the suburbs on three occasions by person who claimed to be a representative of
Trust One, and did not know what the purpose of any of the trips was other than that they
were going to help her keep her home.  She was never represented by an attorney and did
not have advice from anyone other than the representatives of Trust One. The closing
documents were prepared by the attorney representing the alleged buyer.

The circumstances surrounding the alleged sale and the way the purchase price
was paid are unusual. Tt is not disputed that Trust One, a mortgage broker, contacied
Towns, yet Blythe did not oblain [inancing. The funds allegedly came from Blythe, yet
all of the éhecks were purchased or remitted by his attorncy, Paul Shelton. Although this

was not cxplored on cross-examination, Shelton’s explanation that his client, Blythe, did
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-not have access to certified checks makes no sense on its face since there is evidence that

Blythe was sopiﬁsticatcd cnough 1o have been involved as buycr and as seller in at least
few olher real cstate transactions around (he time of this one.?

Towns had never met Blythe, yet there was no real estate broker involved. The
copy of the contract for purchase was not sigaed by Biythe. The HUD-1 Setllement
Statement includes a “Relocation Consulting Fce” charged against the sale price (o Lessie
Towns in the amount of $9,000.00 payablc to AAB Investments, LLC despite the [acl
that no mortgage broker or real cstate broker was involved in the transaction.

The sale to Willic Smith by Peter Blythe just over six manths latcr was financed
by Trust Qne. Trust Onc obtained an appraisal of the property reflecting a value of
$175,000 although the purported sale 10 Blythe was only for $120,000.

Finally, Lessie Towns never moved from the property aﬁd was never asked {0
move from the property. Towns spent the money she received from the proceeds {0
remodel and repair the house. She continued to pay real estate taxes and the tax bills
have continued to reflect the homeowner and senior citizen exemptions.

These last [actors lead to support for the allegation that Long Beach and its
assignee had constructive notice of the claimed fraud.

The general rulc is that a bena fide purchaser or mostgagee of real property from
the record owner acquires good title therelo free and clear of any intercst therein cxcept
such interest of which he has notice. Such notice may be actual or constructive and
contemplates the existence of circumstances or facts either known o a prospective
purchaser or of which he is chargeable with knowledge which imposes upon such

purchaser the duty of inquiry, Where real estate is in the possession of someone other

? This cxplanation simply raises a question as 10 the real source of the funds for this trunsaction.
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than the record owner, such possession is generally regarded as notice o the world of the

interest represented thereby and is legally equivalent to the recording of such interest. A
purchaser is bound to inquire of the person in possession by what tenure he holds and

what interest he claims in the premises. Burnex Qil Co. v. Floyd, 106 Ill. App. 2d 16, 21

(i st Dist. 1969). (Citations omitted.) Possession having the same effcct as recording,
charges a prospective purchascr with notice of all legal and equitable claims of the
occupant. Id.

One having notice of facts which would put 2 prudent man on inquiry is
chargeable with knowlcdge of other facts which he might have discovered by diligent
inquiry. Whatever is notice enougl to excite altention and put (he party on his guard is
notice of cverything to which such inquiry might have fed and every unusual

circumstance is a ground of suspicion and demands investigation, Miller v, Bullinpton,

381 111, 238, 243 (1942). (Cilations amitied.) Without such inquiry no onc can ¢laim to
be an innocent purchaser as against the party claiming an interest in the property
supporied by such notice. LaSalle Bank v. ferone, 384 [ll.App.3d 239, 246 (2nd Dist.
2008), ciling Burnex Qil at 24.

Lessic Towns has continuously occupied the property since May, 1970, Trust
One sent an apprgiser to the property in April, 2006, when she was still living there. She
has continuously paid the {ax bills, The tax bills reflect her Homeowner's ﬁnd Senior
Citizen exemptions. Although Towns denies the appraiser came to the house, the details
of the appraisal seem 1o indicate that the appraiser hired by Trust One was there and
would have known ihat Lessie Towns still lived in the property. No other adult lived in

the property, and Towns must have iet her in. Towns has repeatedly asserted her
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ownership of the property to everyone who claimed otherwise. She has shown by a

preponderance of the evidence that she can claim the plaintiff had constructive notice of
her interest in the property.
CONCLUSION

Despite some confused testimony, Lessic Towns did not waiver.in her claim that
she had been offered help o save her home, that someone else was going ta go on the
hiouse with her for six months to a year after which it would go back to her alone, and that
she did not intend to-sell her home even in the face of vigorous cross-examination
jntended to show that she knew she was sclling her home.

Towns has put forth sufficicnt facts to show by a preponderance of the evidence
that she has a meritorious claim in this matter.. The petition to vacate the order approving
salc and the judgment of foreclosure is granted and Towns is granted leave to file

responsive picadings and her claims in this case on or before August 11, 2009..
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