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PREFACE

The appellate procedure and practice whic¢h characterize
the Illinois judicial system comprise an awesome body of factual
material which is, I am certain, impossible to present in one
volume no matter how bulky it may be. This volume does not
attempt to describe the whole of that procedure. It also is
not a guide suitable for legal reference. It is, however, a /7 2

S N

& A 2, \‘?'
general description of the superficial workings of the Illinois -

appellate system. In most cases, procedure is the only topic
of discussion. What substantive information there is contained
in the discussion exists to shed light on how the practice

and procedure is utilized to effect justice.

One qualification needs to be made in regard to the
references and courégggtations. In the endnotes, abbreviations
have been employed when statute ‘compilations and commentaries
have been used very often. Thus, the following abbreviations
have been empioyed: I.R.S. for Illinois Revised Statutes,
1971; I.L.P. for Illinois Law and Practice; and S.H.A. for
Smith-Hurd Annotated Statutes. For the court cases, these
abbreviations are used: Ill. for Illinois Reports; Ill.App.
for Illinois Appellate Reports; and N.E. for the Northeeastern

Reporter.



vi

Finally, it should be understood that this investi-
gation is concerned with appellate procedure at all levels.
The fact that the vast majority of this work involves proce-
dure at the first appellate level should~not imply that the
supreme court has been slichted. The section dealing with
the second level of revie% is short because much of the pro-
cedure outlined there is identical to that at the first level.

Thus, a duplication of effort has been avoided.



CHAPTER I
INTRODUCTION

In the analysis of any social process, it is first
necessary to identify certain factors which delineate and
define the scope of the examination. In this case, the civil,
procedural, and appellate aspects of the law must be differ-
entiated from the criminal, substantive, and original compo-
nents. Then, the context of the subject in terms of origin,
development, and contemporary status can be discussed. Fi-
nally, the bulk of this investigation zan deal with the actual
procedural structure of the procedural process.

The concept of civil law can be distinguished from
criminal law insofar as the former concerns itself with dis-
putes arising between persons acting in their private capacity,
while the latter determines the existence of a public wrbng.1
Lawsuits are derived in both areas, although civil lawsuits
comprise the vast majority of all litigious matters. A fur-
ther limiting factor in this inquiry relates to an emphasis
on procedural civil law rather than its substantive element.
Beginning with the basic concept of justice that rights exist,
wrongs occur which violate those rights, and that such wrongs
should be remedied,2 substantive law can be defined according
to the content of those rights, wrongs, and remedies; proced-

ural law emphasizes the method or process of using the substan-



tive law to effect justice. Put simply, procedural civil
law attunes itself to the problem of how disputes between
persons acting in their private capacity are adjudicated.

Appellate actions may be distinguished from original
actions igﬁ%;e former acts upon a judicial determination al-
ready made by the latter. The scope of such proceeédings might
include review of the findings of fact, of the applicable law,
of the application of that law by the courts, and the appli-
cation of common law rules.3 The appellate proceeding deals,
then, with errors in the determination of fact and law.

Within these limits, therefore, the origins, develop-
ment, and present status of appellate procedure as it has been
institutionalized in Illinois can be examined. A detailed
inquiry into the specific procedures and practice connected
with the appeal can then be pursued. Finally, an evaluation
of the Illinois appellate procedure shall be attempted in order
to identify the advances that have been made and the changes

that are necessary for the future.



ENDNOTES

1, George G. Coughlin, Your Introduction to Law
(New York: Barnes & Noble, Inc., 1972), p. 15.

2. Ibid,, p. 22,

3. Roscoe Pound, Appellate Procedure in Civil Cases
(Boston: Little, Brown and Company, 1941), p. 3.
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THE ORIGIN AND DEVELOPMENT OF THE APPEAL



CHAPTER II

JUSTICE AND THE ANCIENTS:
INSTITUTIONALIZING THE APPEAL
Justice, sir, is the great interest of man on earth.
--Daniel Webster

To declare that justice is the principal pursuit of
man en this earth is, at once, to say something terribly sig-
nificant about the nature of justice and to beg the question.
Webster's statement is a capsule description not only of the
world of the nineteenth century, but of virtually every major
civilization whose ideas have been preserved for us in the
pages of history. Unfortunately, this identification of man's
"great interest" fails to confront the basic issue of the com-
position of justice or, even more importantly, the structural
framework requisite to infuse this metaphysical monstrosity
with the breath of life.

The nature of justice does not really present an in-
definable obstacle. Historically, there has been a striking
unanimity of opinion about what justice is; culture after cul-
ture, empire after empire, men have echoed Cicero and Plato

1 It is the other

that justice is giving everyman his due.
variable in the equation of man's all-consuming quest--the
structural, institutional, applicatory "how" of the matter--

that has resulted in such a multiplicity of judicial systems.

N



That is, the process of moving from general to specific or

from concept to code has been a painful but progressive one,

dependent upon environmental conditions, contemporary events,
and prevailing philosophical and religious attitudes. Our
judicial system witgﬁts peculiar institutions--particuvilarly,
in this instance, the appellate process--is, therefore, the
evolutionary result of various schemes to satisfy "the great
interest of man" in fact as well as in theory.

In Two Treatises of Government, John Locke described

the basic conflict between men that resulted in the develop-
ment of institutions to insure that justice be made real.
Without the benefit of the institutions of civil society, each
individual bore the burden of enforcing the law and obtaining
justice. This "state of nature" degenerated into a "state of
war" wherein force could act without regard to justice.2
Locke, therefore, theorized that the civil instrument of the
third-party judge was formulated out of necessity:

To avoid the state of war (wherein there is no appeal

but to heaven, wherein every the least difference

is apt to end, where there is no authority to decide

between contenders)is one great reason of men's

putting themselves igto civil society, and quitting

the state of nature,
Justice, then, demanded the formation of an appropriate civil
institution.

A similar evolutionary trend was manifested by the
ancient Hebrews. In the Israelite's pre-tribal state of nature,
Sarah could demand of Abraham that their dispute be offered

up to Yahweh, saying "The Lord judge between thee and me."LF
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By the time of the division into twelve tribes, however,
the Hebrews had instituted a third-party judge5 (not to be
confused with their political leaders of the time, also called
Judges) .

Throughout such an evolution of judicial institutions,
it was obvious that the mere interposition of a third party
to adjudicate disputes would not necessarily guarantee that
the tenets of justice would be satisfied. This intuition or
knowledge of human nature led the Roman emporer Justinian to
declare in the ﬁiééé%é that "'appeals are necessary to correct
the unfairness or unskillfulness of those who judge.'"6 His-
torically, others have concurred, though they may have passed
a less harsh judgment on the integrity or competence of judi-
cial man:

Culture requires only that a legal certainty shall

arise, not that it shall be achieved at the first

attempt. At this point, the institution of the

appeal developed. , .7
Functionally, the appeal has been viewed not only as a necessary
corrective device, but as a preventive measure. Opportunity
for review "moves tribunals to keep to the best of their abil-
ity in the straight path."8 Regardless of the motivations
that might be ascribed to their actions, it is obvious that
ancient civilizations recognized the need for some form of
appellate process.

The actual innovation of detailed appellate procedure

has traditionally been attributed to the Romans, yet it cer-

tainly was known and practiced in classical Greek society.



Plato outlined a three-tiered judicial system for his theo-
retical state of Magnesia.9 In The Politics, Aristotle cri-

tiqued the plan of Hippodanus to set up a final court of ap-

peal for all cases shown prima facie to have been badly judged.

Bits and pieces of these hypothetical constructions were act-
ually incorporatetd into the Athenian polity under the Solonian
constitution. A two-level arrangement existed wherein "elec-
ted magistrates had the power to render judgments, but their
verdicts could be appealed to a popular court, the Heliaea."11
Thus, a viable, functioning appellate court system existed in
classical Greek civilization.

If the Romans might not claim full credit for the in-
stitwtional innovation of the appeal, they certainly must be
recognized for providing its skeletal structure with form
and substance of a remarkably "modern" quality. Though the
right of appeal did not exist in the republic, under the em-
pire it soon "became a regular institution under which the
higher court not only quashed the decision of the lower, but

substituted its own':'12

The Roman mode of appeal, then, pre-
sented the cause for a trial de novo%gi.e.. a complete read-
judication of the issues in which points or facts not con-

sidered at the first trial could be raised on appeal.lLF

The
main contribution of Roman law to appellate procedure, how-
ever, concerned the four specific methods of reviewing a case:
the record could be inspected for error; the entire cause

could be heard by a higher tribunal; the essential point of

10
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law could be referred to the highest court; or the cause cbuld‘
be reheard in the original court.15 Regardless of the method
employed, notipe of appeal had to be given within a few days
of the entry of the original judgment.

Thus, the pursuit of justice drove man into civil
society. As civilization reached new plateaus, new methods
of attaining this great interest of man were realized. One
dimension of this progression was the institutionalization of
the appeal as a necessary component of any system claiming to

satisfy man's desire for justice.
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CHAPTER III

THE DIFFUSION AND DIFFERENTIATION

OF THE APPELLATE PROCESS

The demise of the Roman empire did not destroy the
institution of the appeal although it did contribute to the
fragmentation of its form. While the Roman definition con-
tinued to function through the Church, the nature of the secu-
lar application of the appeal underwent a significant trans-
formation. In its early feudal, ecclesiaftical, and later Anglo-
Norman forms, the formerly monolithic appeal became an instru-
ment with many variations.

During the middle ages, secular methods of adjudica-
tion such as combat often precluded any reference to a higher
tribunal. Those cases, however, which were disposed of by a
judge or group of men familiar with the facts (a quasi-jury
of inquest or inguisitiéBwere appealable, usually to a royal
court. In such instances, recourse consisted of "suing the
judge" or the jury for deliberate false judgment or "attaint."2
Under the laws of the Carolingian empire, however, no redress
was available at all for "errors committed in good faith."3

It must not be supposed that the Roman mode of appeal
simply disappeared. Rather, it survived through an elaborate

system of ecclesiastical courts and canon law. The Church

possessed what might today be termed a unified court system

10
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with a graduated heirarchy of ecéesiastical courts beginning
with the local archdeacons, proceeding through the courts of
the bishops and the archbishops, and ending in the court of
last resort--that of the papacy.u Appellate hearings were
after the nature of a trial de ggzg.S This judicial network
functioned effectively dispite the dispersion of its courts
over the entire European continent.

Two distinct procedural appellate strains, therefore,
flourished during the early middle ages. Both the proper
Romano-canonical form and its haphazard, seculay bastard off-
spring influenced the development of the appellate system
which has most influenced our own--that of England. Of the two
forms, it would seem that the secular version held the great-
est initial sway over the English system:

Nothing that was, or could properly be, called an

appeal from court to court was known to our common

law. This was so until the 'fgsion' of common law

with equity in the year 1875.

That is, the early secular and later English institutions
associatedyith the concept of the appeal were scarcely deser-
ving of that appellation. This was due, in part, to“the con-
notation of the modern sense of the "appeal". 1In its native
Anglo-Norman sense, an appellare was an original action of

7

bringing a felon to justice;’ in such a criminal action, an

appeal was made to the king to invoke his peace or a public
accusation was made which would ultimately be settled by ba‘t:‘t:le,8
Though it is difficult to say when the meaning of the

word "appeal" changed, it is known that several processes of an

appellate nature were availablesto Anglo-Norman litigants in
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civil actions. Generally, all such processes were perfected
through the instrument of a writ, i.e., "a letter addressed

by the king to a sheriff or other officer commanding steps
to be taken to.determine a controversy or secure a right."9

In the thirteenth century there were two principal types of

civil appellate writs. A writ of attaintlo(also known as a

writ odio et atia) could be purchased to inquire whether the
verdict had been rendered prejudicially; this was particular-
ly applicable in jury trials wherein the original twelve jurors
were "accused" before a jury of twenty-four which could re-=
verse the verdict‘and substitute their own.11 In such an in-
stance, the twelve jurors might be severely punished. The
writ of deceit enabled the investigation of fraud or collusion

<

in judgments concerning land tenancy. That type of action
was, of course, very important in the land-oriented economy
of the late middle ages.

In the thirteenth century, such writs could be prose-
cuted in local courts when the king sent out his itinerant
justices. More often, however, these causes were heard at
one of three central courts: the Court of Exchequer, the
Court of Common Pleas, and the Court of King's Bench. The
suggested jurisdictional differentiations were financial, civil,
and criminal, respectively. In practice, these distinctions
rarely held, and the courts competed for business. The Court
of Common Pleas could call up cases to review on their own by

a quasi-certiorari instrument, the writ of pone.13 Yet, the

King's Bench could also hear such appeals, and it also decided
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questions of points of law for the Common Pleas.lu Beyond

this, the king and parliament often acted as final courts of
appeal.

Such a description demonstrates the utterly confused
and unstructured nature of the appellate process in late med-
ieval England. The court system could hardly be called uni-
fied, and procedure emphasized technique rather than justice.
Strangely, this jurisprudential nightmare did not noticeably
improve during the next few centuries. The three central courts
continued to handle and compete for the bulk of the appeals.
The grounds for appeal from local courts remained few and,
whatever the case, limited to points of law.15 However, there
was no shortage of routes of review. Pound describes eight
separate procedures involving no less than six different cééts.16
Also, new instruments were devised to facilitate these pro-
cesses, The writ of error allowed review for "some supposed
mistake in the proceedings of a court of record."17 Unfortu-
nately, the seemingly general nature of the writ did not af-
ford an appellant any advantage over the older thirteenth cen-
tury methods. Indeed, the formal and technical nature of this
legal process had, if anything, the opposite effect:

Review of proceedings and judgments at law by writ

of error in %= eighteenth century England was cum-

brous, dilatory, expensive, extremely technical, and

tied to the formal record so as often to review any-

Eﬁiﬁgtggtpfggdiizg.%gself as it could be gathered

Thus, only in equity proceedings could the term "appeal" be

applied in its purest sense. In such suits, litigants were

not required to place an exception in the record during the
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trial in order to raise a point for review as they were in.
actions at law utilizing the writ of error. Additionally,
such equity actions reviewed the cause in its entirety.

This waé, essentially, the "entailed inheritance"
which, without sufficient "probate", was left to an heir only
barely of age--America. Indeed, the gift originally was not
bestowed but imposed, quite naturally, on the land in its co-
lon&4l infancy. Thus, the technicalities of the writ of error;
the separate appellate procedures at law and in equity; and
the unsolvable jumble of English courts met head to head with
the new American mind's preference for neo-classical struc-
ture, form, and order. The final result was an American in-
terpretation of how to best satisfy "the great interest of

man on earth."
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CHAPTER IV

AN AMERICAN ANALOG:
THE INSTITUTION OF THE APPEAL IN ILLINOIS

In the colonial confrontation between the English and
Romano-canonical appellate systems, it was a foregone conclu-
sion that the former would predominate despite any intellectual
affinity that the latter might create. After all, transplanted
Englishmen brought an English judicial system with them. By
the time of the revolution, the new institution-builders balked
at the thought of a judicial reformation. If the "Founding
Fathers" could be described as being unified in any one area,
it was in their judiciglly aristocratic, conservative notions.

Generally, then, civil appellate procedure in the colo-
nies~turned-states followed the English example of allowing
a writ of error for actions at law and an "appeal" (or trial
de novo) for suits in equity. The older states had these in-
struments imbedded in their judicial fabric already; new states,
like Illinois in 1818, adopted them as a matter of course. The
problem inherent in this type of follow-the-leader institu-
tionalizing process was that the end product did not achieve
the desired goal of justice. The writ of error was particular-
ly to blame for this:

In essence, writs of error corrected only some

kinds of errors, those that appeared on the face

17
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of the formal record. These were pleading

errors mostly, except insofar as a party, in

a bill of exceptions, preserved complaints that

the judge had let in illegitimate evidence. T?ese

errors rarely went to the heart of the matter.
A mistake in the spelling of the name of an opposing party
in the pleading could cause the reversal of a judgment. On
the other hand, the failure of counsel to take formal excep-
tion to a ruling of the court prevented him from urging it
as a ground for reversal. The advantage of equity proceedings
became manifest in such circumstances; "assignment of error
was sometimes dispensed with in equity cases although required
in actions at law. *2 Yet, a judicial system that functioned
principally on the basis of equity could hardly be character-
ized as enforcing a body of common or statutory law. This
was not, in Illinois or in any other state, the great inter-
est of man. It might well be thought that appellate procedure--
particularly as exemplified by the use of the writ of error--
"existed as a system of preventing the disposition of cases
themselves upon their merits."3

The institution-builders adopted a reforming mentality
in the early twentieth century when they recognized the short-
comings of this form of judicial "record worship."u The re-
form of appellate procedure and practice was painfully slow
in Illinois.5 Many of the states had revamped their appellate
systems and procedure around the turn of the century, substi-

tuteéing a codified form of pleading for common law types and

abolishing the distinction between actions at law and suits

in equityé This was not accgmplished in Illinois until the
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Civil Practice Act of 1933 was adopted:

Writs of error coram nobis and coram vobis, writs
of audita guerela, bills of review and bills in

the nature of bills of review are abolished . . .
There shall be no distinction among actions at law,
suits in equity, and other proceedings . . .7

Appealing parties no longer had to choose between the cumber-
some common law writ of error and the "appeal®™ in equity, and
the result was a simplified appéllate process whose standards
of adjudication more accurately rested upon the tenets of jus-
tice then on the technical form of the record. Formal excep-
tions no longer were required in order to preserve an issue
for review.8 Such a pattern of change lends credence to this
observation by Roscoe Pound: "Reform of appellate procedure
in America has largely been a getting away from the funda-
mental ideas with which we started."'a9 That such changes

came late in the institutionalizing process cannot deprecate
the vital importance of such reform.

Beyond these procedural alterations, the nature and
concept of the Illinois appeal has experienced significant
change. Prior to the reorganization of the judicial structure
in the early 1960°'s, the process of appeal existed as a privi-
lege provided solely by law: "It is only by virtue of the
statute that appeals can be taken in any case, and a substan-
tial compliance with the statute is prerequisite to the right

10

of appeal.” That is, each legislative area in which a judi-

cial remedy was specified required separate provisions for
appeals: "The right to appeal is purely statutory and may

be exercised only within the lim¥ts of the legislative grant."11
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L]
The Judidal Article of 1964 and the 1970 Constitution of the

12

State of Illinois have altered this situation by defining

general conditions under which an appeal might be prosecuted.
Since the adoption of these documents, "the basis for the
right of appellate review in Illinois has been found in the
constitution, and not in the statutes."13 Such a change in
status may also affect views concerning the relationship of
the right of appeal to due process of law. Illinois courts
have consistently maintained that "the right of appeal is not

essentigl to due process of law."l}+

At this po%ﬁ% time, this
settléd rule has not been changed, though a futufe reconsider-~
ation of the topic is not unlikely. Because of the present
view, however, there are certain classes of cases in which
appeals are not allowed by right.

Operating from this context, then, certain generali-
zations cah be made concerning the Illinois form of the appeal.
First, because the present civil process utilizes a single
mode of appeal and has abandoned the old writ of error, formal
exceptions need not be taken during trials in order to pre-

15

serve judicial actions for review,. Yet, all rights that

could have been asserted under the old writ of error are ma-

terially preserved by the appeal.16 Also, unlike the Roman

version of the appeal or the suit in equity, "an appeal is a

continuation of the action"17

and not a trial de novo. Finally,
the procedural aspects of the appeal are subject to both
statutory regulation and restriction by rules promulgated by

the Supreme Court of Illinois.18
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The appeal as practiced in Illinois, therefore, is
not only a viable judieial instrument but the product of the
attempts of many civilizations to satisfy man®s quest for
justice (see Fig. 1). Undoubtedly, change will continue to
be a major aspect of this judicial process, Now, beyond the
mere outline of the nature and history of the appeal, the de-
tails of how the Illinois versions functions must be examined

in order to fully understand the contemporary effort to pur-

sue man's great interest.



Middle Ages (c. 900 A.D.)
Early feudal secular appeal:
--attaint.

c. 1200 A.D.

Anglo-Norman procedure:
--writs: attaint, deceit;
--organizational chaos .

c. 1700 A.D.

Late English/colonial/

early United States procedure:
--writ of error;

--technical pleading, record worship;

--law separate from equity.

c. 1900 A.D.
Reform:

--organization: unified system (Ill., 1964); & — ——
--combine law and equity (Ill.,

Beginnings of civilized society;
Notions of Justice;

Need for impartial third party:
Recognition of need of appeal.

c. 400 B.C.
Greek appellate procedure under
the Solonian constitution.

c. 300 A.D.

Roman appellate system:
--graduated courts; =— = —-‘1
--trial de novo. |
Middle Ages (e. 900 A.D.)
Ecclesiastical procedure: l

--heirarchical courts; — — —'
--trial de novo.

1933) s

--single mode of appeal in civil cases.

Fig. 1.--The Development of Appellate Procedure
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PART IT

ILLINOIS APPELLATE PROCEDURE AND PRACTICE:
THE FIRST LEVEL OF REVIEW



CHAPTER V
THE COURTS AND THE ROUTES OF APPEAL

The Constitution of the State of Illinois, statutory
law , and judicial rules and decisions have not only estab-
lished the substantive nature of the appeal in Illinois, but
they have governed its procedural application as well. The
supreme court particularly has exerted a great deal of influ-
ence; its rules deé&mine and regulate practice and procedures
by which cases are reviewed in the appellate courts and the
supreme court.1 Two general forms of appeals can be identi-
fied from these sources: an appeal by right and an appeal
by permission. The former allows appeals in cases meeting
the constitutional, statutory, and judicial rule require-
ments subject only to the initiative of the appellant, i.e.,
the party prosecuting the appeal. The latter version can be
pursued only upon the application for and receipt of the re-
viewing court®s discretionary permission to hear the case.

Appeals are processed through two levels of rewiewing
courts--the appellate courts and the supreme court. Normally,
the former functions at the first level of review and the lat-
ter at the second, although there are exceptions to that gen-

eral rule. In Illinois, there are five judicial districts

in which appellate courts hear appeals from circuit courts

2

within the district, The districts are divided into divisions,
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although only the First Judicial District (Cook County) has

more than one.3 At least three judges sit in each division,
subject to assignment by the supreme court, though assign-

ments are usuaily made within the district.n The participa-
tion of a majority of the judges in the division and their
concurrence are necessary for a decision.5 The appellate courts
sit in continuous session.6 Appellate judges are elected to

? in public elections.8

ten year terms

The courts process appeals from two sources: final
judgments and interlocutory orders. A final judgment is one
which ®fully decides and disposes of the rights of the parties
to the cause."9 Interlocutory orders are decrees which are
determinative of certain issues but not of the entire cause--
as in the instance of the granting or denial of a preliminary
injunction,

There are, then, three factors which are determinative
of the appellate routes or prototypes: +the form of the appeal,
the nature of the action being appealed, and the level of the
reviewing court to which it is brought. At the first level
of review in Illinois these components have interacted to form
general routes of appellate procedure (see Fig. 2). Though
all are, substantially, little more than variations of a theme,

a discussion of each is necessary to comprehend the steps nec-

essary to commence the appellate process.

First Level Appeals in Appellate Courts

In the entirety of its lawful appellate jurisdiction,

the appellate court almost always represents the first level



Appeal as of Right

Source Court

Final judgments of
circuit courtsl.l.ll...lll '.l'...l..'lAppellate court

Certain interlocutory
orders of circuit courts... «..ve......Appellate court

Action by circuit court
raising constitutional
question about the validity
of a state or Federal laws....ev coeooo Supreme court

Appeal by Permission

Source Court

Orders of administrative

agencies; direct review

and review of circuit court

actions in review of admini-

strative decisionSsivssosvsvcessinsnse .Appellate court

Certain interlocutory

orders of circuit courts,

including orders of circuit

courts granting new trials.............Appellate court

Fig. 2.--Appellate Review at the First Level
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of review. One possible exception to this generalization
exists, and it shall be dealt with first. Administrative
agencies such as the Illinois Commerce Commission or the
Pollution Control Board hold hearings and issue orders con-
cerning such topics as commercial transportation and environ-

mental protection, respectively. Such hearings are usually

t
A

described as being "quasi-judicial" in nature--and that label ',;KY

Yo
\j/

is subject to many interpretations. In most cases, circuit P
4 :‘)

. < e |
courts are empowered to review the orders of such admlnlstran‘df)ij;
ja™

10 1+ the original administrative hearing is g:¢§>y1>

considered to be a truly judicial one, the circuit court WOUldgfwﬂ‘ﬁb

tive agencies.

1-4‘": I
then represent the first level in the appellate process. ﬁ};y :ﬁ%
[ A

Since the action of the circuit court is subject to review h§ )ﬁiﬂ“¢

the appellate court in such matters.11 the latter would then }ﬁ,”%

R

function at the second level of review in those type of cases. ,»/(/J
A ;
However, if the original "quasi-judicial" hearing of the ad- Q'i‘ﬁuU‘

ministrative agency is not considered to be truly and purely

4
judicial in na'l:ure}-2 then the circuit court occupies the posi-lj J
L (\ )
tion of the trial court while the appellate court functions ‘ f
! P Rt
as the first level of review in the appellate process. Though if AR
Gt
it may often be reduced to a question of semantics, the exact “;EN
status of the appellate court is, obviously, subject to vary- éiJ
qm‘ Tmr——
ing interpretations.
Another variation in this type of debate has been in- =

troduced to the discussion by the legislature. This body has

the power to provide for the direct review of administrative

orders by appellate courts.13 Thus far, orders issuing from
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the Pollution Control Board constituteg the only such instance
provided for by law. A party to a hearing of the board may

obtain judicial review by filing a petition within

35 days of the entry of the order or final action

complained of pursuant to the Administrative Review

Act . . .except that review shall be afforded di-

rectly in the Apellate Court forlﬁhe district in

which the cause of action arose,
Again, difficulties in deé%mining the functional level of re-
view arise. Following the rea&oning outlined previously and
substituting the appellate court for the circuit court because
it is directly reviéewing the orders, the appellate court can
occupy the position of a trial court or a court at the first
level of review. The latter configuration is favored because
of the similarity of the procedural requirements for cases
heard directly on review and those appealed from circuit
courts. Such review is possible only with the permission of
the court and is not available by right. An application or
petition for leave to appeal must be filed with and granted
by the appellate court before the appeal can be perfected,
or brought within the jurisdiction of the reviewing court.15
Once this is accomplished, however, procedures regarding the
record, briefs, excerpts or abstracts, and oral argumentation
are similar to those of other appellate proceedings which will
be subsequently outlined.

The majority of cases brought to the appellate court
for review are those in which a final judgment has been rendered
by a trial court. Appeals from the final judgments of circuit

Gourtg in civil cases proceed to the appellate court as of

right;16 the permission of the coyrt need not be obtained,
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and the appeal can be prosecuted merely by the filing of a
notice of appeal in the trial court. Certain interlocutory
orders are also appealable by right to the appellate courts.
These inlcude:- orders involving inj&%tions; the appointment
of receivers or sequestrators and the granting or withholding
of powers thereto; orders concerning a mortgagee's possession
of his mortgaged premises; the appointment of receivers, 1li-
quidators, or rehabilitators for financial institutions; and
orders involving parental rights in temporary adoption cases.17
This rather limited appellate jurisdiction over interlocutory
orders is defined by the rules of the supreme court and not
by a legislative enactment or a constitutional provision.18
There are two procedural routes whereby the appellate
court will review issues upon the granting of its permission.
As previously noted, the appellate court may review upon per-
mission any final judgment or order of a circuit court entered
in an action to review a decision of an administrative agency,19
¢r it may directlg review such administrative orders as pro-
vided by law.20 The second form of appeal by permission con-
cerns interlocutory orders which the court deems to involve
"substantial questions of law" and in which consideration of

21 Cases which

the case "may advance litigation termination."
do not meet the criteria set forth by law and the rules of

the court cannot be appealed.‘a2

First Level Appeals to the Supreme Court

The supreme court always represents the Illinois court

of last resort in its powers to*review orders and judgments.
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While its status as the final court of review does not chance,
under certain circumstances the supreme court is empowered
to directly review issues and, thus, functions at the first
appellate levél. Such dnstances include actions in a trial
court in which a statute of the United States or of Illinois
has been held invalid?3 which is by right%uproceedings to
review orders of the Industrial Commission.25 which is by
permission;26 and "cases in which the public interest re-
quires expeditious determina‘t:ion,"27

The supreme court, of course, also functions as a re-
viewing court operating at the second level of review and as
a judicial rule-maker. These topics shall subsequently be
discussed.28 For the present, however, an examination of the
procedures which govern the flow of traffic on the avenues
of first level appeals is most germane. In the delineation
and discussion of such procedures and practices, it should be
remembered that, except for the variations produced by intrin-
sic differences such as an appeal by right vis-a-vis appeal
by permission, the sequence of events in each of these proto-
type processes is much the same. Therefore, in an attempt to
avoid an unnecessary waste of the reader®s time and the writer's
space, a single model appellate process shall be outlined,
detailing variations among the different forms where they
occur, but assuming an identification of the procedures with
all of the forms without specific reference to each when no

material differences exist.
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CHAPTER VI

THE ATTACHMENT OF JURISDICTION

The first step in any judicial proceeding, appellate
or otherwise, is the bringing of the subject matter and par-
ties to the cause of action under the jurisdiction of the
court. In this initial portion of the process, three ques-
tions are of the utmost relevance. First, the nature of the

issue as it is likely to be interpreted by the court must be

examined to see if it is reviewable. Then, the capacity of
the parties to gppeal must be assessed. Finally, upon the
commencement of the appeal, inquiry into the actions of the
litigants must be made in order to ascertain whether there has

been sufficient ¢compliance with the regulations so that the

appeal can be perfected and prosecuted.

Jurisdiction of the Subject Matter

The question of "What is appealable?" is a difficult
one answered by statute and judicial decision-making conducted
over a long period of time. One of the settled rules concern-
ing this issue is that moot questions shall not be considered
on review, "A question is moot when it does not involve any
actual controversy."1 In the case cited above, an appeal to
have a zoning ordinance declared invalid and to compel the

issuance of a license for a nursing home was declared moot

34
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when the license was issued while the appeal was pending.2

The courts will dismiss such an appeal because "the existence
of an actual controversy is essential to appellate juris-
diction" (emphasis added).3 This assertion is judicially
supported:

Where the issues involved in the trial court no

longer exist, an appellate court will not review

a case merely to decide moot or abstract questions,

to establish a precedent, or to determine the right

to, or the liability for, costs, or, in effect, to

render a judgment to guide potential future litigation.
Therefore, the appellate court lacks jurisdiction over the
subject matter when the cause of action brought before it is
moot.

The various forms that the subject matter may assume
and the routes of appeal that may be followed have already
been described.5 The sum of these possibilities provides a
concise definition of appellate jurisdiction in regard to sub-
ject matter:

Review by the appellate court is limited to final

judgments and certain interlocutory orders as spec-

ified by the Supreme Court Rules. Before a judg-

ment or order is considered final, it must dispose

of or terminate the litigation or somg definite

part of it on the merits of the case.

The courts, through judicial decisions, have determined that
violations of municipal ordinances, though quasi-criminal in
nature, must be treated as civil actions and are, thus, appeal-
able as final judgments when trial action has terminated.7 The

courts have also determined that orders from circuit courts

granting new trials are interlocutory and, thus, appealable

8

only by permission.
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The only other necessary qualification of appellate juris-
diction over subject matter is that it attaches only to the
record of the trial court and the additional matter contained
in the record‘on review.9 Within this information, the scope
of subject matter jurisdiction for review includes both errors

of law and errors of fact.lo

The former includes rulings on
motions, the admission of evidence, and other related actions;
the latter, as it usually appears in appeals, concerns the
sufficiency of the evidence to support the verdict. Though
jurisdictionally empowered to review both errors of law and
fact, historical judicial determinations have made it a settled
rule that " jury verdicts will not be reversed on the basis

of the manifest weight of evidence unless the opposite conclu-
sion is indisputable.“11 Construed a bit more liberally, the
appellate courts contend that "it is not the province of this
court to disturb the verdicts of juries on questions of fact,

12 There is little

unless clearly and palpably erroneous.
dispute about the willingness of courts to review errors of
law, however; of course, the courts still insist that issues
be in the nature of final judgments or orders to be review-
able, and they refuse to reverse lower court decisions which
are discretionary in nature unless abuse can,shown.13 Finally,
appellate jurisdiction over subject matter is not forfeited

if the appeal is brought before the wrong court.14 The appeal
is automatically transferred to the appropriate appellate court.

Therefore, if the subjeé¢t matter is such that it can be pro-
perly be put before the court, the jurisdiction will attach

without difficulty even if brought before the wrong court.
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Jurisdiction of the Parties

Beyond the question of what issue might be legally and
practically brought before a reviewing court, the litigants
must also be subjected to the jurisdiction of the reviewing
court if the appeal is to be prosecuted. Obviously, both the
plaintiff and the defendant to an original action have the
nominal legal capacity to appeal. However, certain actions
by these parties can affect their capacity to appeal. The
acceptance of a judgment can prevent the victorious litigant
from appealing: "In general, a voluntary acceptance of the
benefits of all or part of a judgment, decree, or order con-
stitutes a release of errors and precludes review."ls On the
other hand, "the payment, performance, or satisfaction of a
judgment, decree, or orde?ﬁé%ﬁfers no benefit cannot operate

as a release of errors so as to bar review."16

Finally, both
parties must have a material interest in the matter; an appeal
can be dismissed for the want of right or interest to appeal.17
Parties other than the litigants identified in the re-
cord may possess an interest in the action and may attempt to
bring an appeal. The question of the capacity of a third party
to participate in an appeal is intricate, since the interest
of the third party might not be tangibly evident to others.
"The applicable standard for determination of whether nonpar-
ties have standing on appeal is whether they have a direct,
immediate, and substantial interest in the subject matter,

which would be prejudiced by the judgment or benefitted by

18

. o = . .
its reversal.," An exception to this rule, however, involves
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the amicus curiae, or friend of the court. This party may be

allowed to participate in an appeal at the discretion of the
court, but has no standing as an appellant since the only
order of the céurt affecting his rights is the order allowing

the petition to intervene. "An amicus curiae is not a party

to the action but is merely a friend of the court whose sole

function is to advise or make suggestions to the court."19

Perfecting the Appeal

The courts make the ultimate determinations concern -
ing whether they possess jurisdiction over the subject matter
or the parties to an appeal. Before such issues can be con-
sidered, however, the party prosecuting the appeal, i.e., the
appellant, must initiate the appeal. In the case of an appeal
by right, this is accomplished by the appellant's filing of
a notice of appeal in the circuit court wherein the original
action was tried. "The filing of notice of appeal is the only

jurisdictional step required."20

That is, parties to the ap-
peal need take no other action to bring themselves and the
subject matter under the jurisdiction of the court so that

it may determine its capacity to hear the appeal. Essential
to the filing, however, is the service of the notice of appeal
on the other party and the filing of such proof of service in

21

the circuit court. The notice should specify the ju

appealed from; include the relief sought; and should identify

the parties.22

The notice may be amended without leave of
the court anytime within 30 days of the order or judgment upon

which it is based; thereafter, -8uch an action may be taken
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only with the court's permission.23 Whether amended or not,
the filing of the notice attaches the jurisdiction of the
court to the action.

It shouid be understood that the initiation of an ap-

peal by the filing of a notice of appeal is possible only when

review proceeds as a matter of right.24

Even in such instances,

variations exist concerning time limits for filing notice of

appeal and the execution of any additional actions which may

be prescribed by law or rule (see Fig. 3). Notice of appeal

from a circuit court judgment must be filed in that court

within 30 days of the entrance of the judgment or the last

order disposing of a post-trial motion.25 The notice must

be served on the other parties within seven days of the filing

date, and proof of service must be filed in the circuit court
in the seven day period subsequent to the deadline for ser-

vice,26

Within ten days of the service or thirty days of the
entry of the judgment or last order disposing of post-trial
motions~--whichever is later--other parties "may join in the
appeal, appeal separately, or cross appeal by filing a notice

27

of appeal.™ These regulations do not apply to forcible en-

try and detainer cases or cases concerning local improvements

28 The notice as filed in all other instances

or drainage.
must designate the parties as appellant and appellee, i.e.,

the plaintiff and defendant in the appeal, respectively, and
should specify the judgment appealed from and the relief sought.29
The failure to include such items does not automatically nec-

essitate the dismissal of the appeal unless the rights of the



Final judgment not Final judgment of Interlocutory order

disposing of all par- a circuit court. appealable under
ties or claims.

rules.
Special finding by ‘}(motion for extension)60 days&.If ex parte, then 1st
trial court that there 30 days. 30 days motion to vacate order
is no reason to delay ys. inn trial court.
the appeal. ile notice of appeal. _Deny. MGrant
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appeal or cross proceedings)
appeal.
[ 7 days.
| }Service on other Parties.

7 days.

Proof of Service filed
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Fig., 3.--The Attachment of Jurisdiction in Appeals by Rieht
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appellee are materially prejudiced.30 The appeal may be amend-
ed without the permission of the court within the thirty day
filing deadlin_e.31 Thereafter, amendment is possible only
with the leave of the court.32 If the appeal is made from a
final judgment which disposes of the rights of afﬂeast one
party but not of all the parties to the cause of action, the
appeal can be prosecuted only upon the special finding of the
trial court that no just cause exists to delay the appeal.33
If an attempt is made to pursue the appeal in the absence of
such a finding, the appellate court will dismiss the appeal
without consideration of the merits of the case.3u

The attachment of jurisdiction is accomplished in a
similar manner for interlocutory appeals by right?5 The no-
tice is identical in form and content, though it should be
entitled "Notice of Interlocutory Appeal."36 If the order
appealed from was entered on ex parte application, a motion
must first be made in the trial court to vacate the order be-
fore the notice of appeal can be filed.37

The final type of appeal by right at the first level
of review is a direct appeal by right to the supreme court.
In the instance of a constitutional question, the appeal pro-
ceeds to the supreme court upon the initiative of the appellant.38

In cases affecting the public interest, "the Supreme Court

or a justice thereof may order that the appeal be taken to
i-t. 1:39

In the three types of first level review by permission,

jurisdiction is attached through the instrument of a petition
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for leave to appeal rather than a notice of appeal (see Fig. 4).
Direct review of the administrative orders of the Pollution
Control Board is possible only upon the filing of a petition
for review within thirty-five days of the entry of the order
appealed from;uo service and proof of service of the petition
should be in accordance with that required for a notice of

b1

appeal, In the case of an interlocutory order which does

not meet the criteria necessary to enable it to be prosecuted

b2 a petition for leave to appeal must be filed

by right,
within fourteen days of the issuance of the order.43 Finally,
in the event of an order of a circuit court granting a new
trial--which is, of course, considered interlocutory in nature—gu
a petition for leave to appeal must be filed in the circuit
court within thirty days of the issuance of the order}f5 All
petitions for leave to appeal ought to contain the order ap-
pealed from, a statement of the facts, references to the re-
cord, and the points considered to be grounds for hearing the
appeal,

In virtually all of the appellate routes, an extension
of the time period for filing a notice of appeal or a petition
for leave to appeal may be granted by the court upon motion
and presentation of just cause. Extensions might even be
granted after the expiration of the original time limit; courts
usually are quite lenient and do not desire to dismiss appeals

on purely procedural grounds. However, there is also a limit

to the patience of the court. If the court considers the in-

fringements on the rules to be "flagrant and continued" it may

dismiss the appeal without considering it on the merits.46



Order of an administrative
agency subject to direct
or secondary review by the
appellate court,

35 days after the
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3
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Fig. 4.--The.Attachment of Jurisdiction in Appeals by Permission
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A matter chronologically related to the attachment of
appellate jurisdiction but which is not substantially neces-
sary to the process of review is the stay of the judgment or
order through the posting of a bond or supersedeas. That is,
the execution and enforcement of a judgment or order can be
halted pending the outcome of the appeal. This can be accom-
plished in a number of ways. If the appeal is from a final
judgment for money only, the timely filing of the notice of
appeal and the presentation, approval by the trial court judge,
and filing of a reasonable bond within the same thirty day
period will stay the execution of the judgment.47 For other
types of judgments or orders, application must be made to the
court accompanied by information contained in the trial record.48
Normally, the initial application for the stay must be made
in the trial court; the reviewing court will hear such an ap-
piication only if the circuit court has denied the motion or if
such an application procedure was not practical.u9 Also, an
extension of time in which to file an application for super-
sedeas may be granted.50 Bond or security is not always re-
quired, though if the judgment affects the rights to tangible
property or monetary securitiés some form of protection is
usually afforded the appellee. If bond is required, it ought
to be "just"51 and "fixed with reference to the character of

the judgment."52

The reviewing court has the authority to
change the amount or terms of the bond after the docketing of
the appeal in that court.53 In the event that a stay cannot be
obtained and the ruling is later changed, the rights of third

parties who may have acquired rights to property are net affected.5u
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There is a wide variation from these general rules for
supersedeas depending upon the appellate route which is appli-
cable. When an appeal is taken from an order of a circuit
court granting a new trial, the proceedings in the trial court
are automatically stayed.55 In the appeal of an interlocutory
order by permission,the order or trial court proceedings shall
not be stayed unless so ordered by the trial or reviewing court.56
Finally, in the direct review of administrative order by the
appellate court, application for the stay must first be made
té¢he administrative agency (the Pollution Control Board thus
far being the only agency so designated) and, in the event of
refusal, to the reviewing court with facts supported by affa-
davit.57

In any event, the granting of a stay and the designa-
tion of an appeal bond is not essential to the perfection of
an appeal.58 Even if granted, the stay or supersedeas "operates
against the enforcement of a judgment, and not against the
judgment itself."59 The provisions for supersedeas, then,
exist to protect the rights of both parties pending appeal.

Therefore, the initial step in the appellate process
at the first level of review consists of the lawful submission
of the subject matter and the parties to the jurisdiction of
the court. The way in which this is accomplished is dependent
upor: the route which the appeal can legally follow. If it
can be prosecuted by right, then "when the notice of appeal

has been filed the case proceeds in the court of review, not

as a new case, but as a continuastion of the one that was pend-



k6

ing in the trial court &nd the jurisdiction of the court then

attaches.”60

Essentially the same result is achieved by the
filing of a petition or application for leave to appeal in
those types of-cases which are not appealable by right. Other
matters such as supersedeas may then be disposed of at the

same time. However, such actions represent only the commence-

of an appeal; its prosecution must follow.
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CHAPTER VII
THE RECORD ON APPEAL

Since Illinois appellate procedure stipulates that "an
appeal is a continuation of the proceeding,”lit is obvious
that, lacking the power to conduct a complete readjudication
of the issues, appellate courts can review only the original
proceédings in the trial court. Therefore, the record of the Tl court
is of vital importance in the disposition of the appeal; of
course, it is imperative that the appellate court have access
to all official records of the proceeding in the circuit court.

Yet, the record cannot be viewed as the instrument of reviews

it has taken a long time to get away from the "record worship"
which has characterized much of our judicial heritage,2 as

"the swollen records which have been the plague of our appellate
procedurewould testify.3 The record on appeal, however, is

a vital foundation for disposing of an appeal. In that con-
nection, the record should "fully and fairly present all matters
that are material and necessary for a decision of the question
involved."u

The record on appeal consists of the judgment or order
appealed from, the notice of appeal if the appeal is by right,
and the report of proceedings from the trial court.5 The re-

port of proceedings may contain the trial testimony, rulings

of the trial court, affadavits utilized in the trial court,
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motions, pleadings, exhibits, instructions to the jury, and
any other filed documents or recorded proceedings which the
appellant or appellee may desire to include.6 That is, it
is not necessafy that the entire record be transmitted to the
reviewing court, though the entire record may be sent if it
is more economical to do so or if that court so orders.7 The
parties to the action may stipulate that certain parts of the
record not be included, but usually the record on appeal must
minimally show the jurisdiction of the reviewing court, the
steps taken to perfect the appeal, the identity of the 1liti-
ganté@nd their right to seek review, the judgment or order
appealed from, and the general errors compldined of in the
trial court proceeding.8

If the record is not to be transported in toto to the
reviewing court and the appeal is by right, then the compila-
tion of the record is accomplished by the filing of praecipes
in the trial court by the appellant which designate "the parts
of the trial court record he desires to have incorperateéd in
the record on appeal"9(see Fig. 5). The praecipes must be
served on the appellee and any other parties--be they separate
appellants or cross appellants--and proof of such service filed.10
The appellee then has an opportunity to file praecipes of his
own to include additional parts of the report of proceedings
in the record on appeal which he might think essential to the
disposition of the case.11 The appellant®'s praecipes must be
filed within fourteen days after the filing of the notice of

the notice of appeal; the appellee's praecipes (if any) must
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Fig. 5--The Record on Appeal in Appeals by Right
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be filed within seven days of the service of the appellant's

praecipes.12

Once the composition of the report of proceed-
ings has been determined, the compiled report must be certi-
fied by thétrial court judge and filed in the trial court
within forty-nine days of the filing of notice of appeal.13
This trial court report of proceedings, along with the rest

of the record on appeal, is bound and certified by the clerk
of the circuit court14 and transmitted to the reviewing court.15
If the parties so desire, the clerk's certificate that the
record on appeal has been properly prepared may be sent to

the reviewing court in lieu of the record in order to allow

the parties access to the record for the preparation of briefs,

16

excerpts from the record, or abstracts. If a certificate
is sent, then the recofd is transported to the appellate court
by the due date of the appellant’s reply brief.17 In any case,
the record on appeal or a certificate iﬁQieu thereof must be
filed in the appellate court within sixty-three days of the
filing of the notice of appeal.18
Though some form of record on appeal must be filed in
order to prosecute an appeal, under certain circumstances the
procedure detailed above may be waived in favor of another.
For example, both parties may draw up an agreed statement of
the facts of the case and may present this written stipulation
to the court without certification and in lieu of a report of
proceedings.19 Also, under certain trial court jurisdictions

no verbatim transcript is kept of the proceédings. In such

a case, the appellant compiles and serves the other parties
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a proposed report of proceedings gathered from the best sources
available--including recollection--within fourteen days after

20

the filing of the notice of appeal. Within twenty-eight

days thereafter, other parties may amend the proposal or pre-

21

sent a separate one. In the seven days subsequent to that,

the appellant must present both the original proposal and any
amendments to the trial court for settlement and certification.22
Extensions of time for the filing of a report of proceedings23
or the record on appealzu may be granted upon the demonstra-
tion of just cause.

The requirements for filing the record on appeal varies
greatly among the forms of appeal by permission(see fig. 6).
In the appeal of an order of a circuit court granting a new
trial, the record must be filed with the appellant®'s petition
for leave to appeal.25 The adverse party has twenty-one days
from the due date of the petition to file an answer which may
be accompanied by a supplemental recordzgontaining portions
of the record omitted by the appellant which the appellee be-
lieves to be essential to dispose of the case. The situation
of an interlocutory appeal by permission is quite similar,

In such an instance, the appealing party must include mater-
ial parts of the record in his application for leave to appeal;
the opposing party then has fourteen days to file an answer
and any additionaAparts of the record.27 Finally, in the
event of the review of an administrative order, the entire
record of the hearing held by the administrative agency or a

certificate in lieu thereof must be filed within thirty-five
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days after the filing of a petition for leave to appeal.28
Thus, the record on appeal is compiled and filed differently
in each type of appeal by permission.

The record on appeal plays a role within another type
of action in the context of the appeal: that of the applica-
tion for a supersedeas or stay of execution of a judgment or
an order. When an application for a stay is made, it must
be accompanied by the record on appeal or a short recgrd.29
The latter is a brief version of the record on appeal showing
the order or judgment appealed from, proof that the notice
of appeal or petition for leave to appeal has been filed, and
other matter necessary torthe determination of the application.30
The short record may be certified by the circuit court clerk

31

or by affadavit of the prosecuting attorney. It is usually
utilized when a party seeks relief--as in the case of super-
sedeas--and before the record on appeal has been filed.

The filing of the record on appeal or a certificate
in lieu thereof allows the appeal to be docketed?z i.e., to
be entered on an abbreviated court record which sets the date
for hearing and includes all important acts performed in the
reviewing court.33 Even in the case: of an appeal by per-
mission wherein the court has not yet decided whether it will
hear thdﬁppeal, the petition for appeal is placed on the court’'s
docket or agenda. Also, at this time any disputes concerning
the record on appeal shall be settled by the trial court.34
Any amendments to the record to correct material omissions or

inaccuracies may be made upon the stipulation of the parties

it
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or by the motion of the trial court.35 Once the docketing
process is completed, a docket number is assigned, served
within seven days to other parties, and proof of service filed
in the court.36

Within this general procedural framework of statutory
regulations and supreme court rules governing appellate prac-
tice in regard to the record on appeal, judicial decision-making
has played a major role in providing form and substance to a
rather bare skeleton. The basic thrust of the statutes and
rules, however--that the record on appeal is a fundamental
base for the appeal--is adhered to quite consistently. The
affect of judicial decision-making on the practice of compil-
ing and filing the record on appeal has been felt most in two
areas: the sufficiency of the record and the conformity of
actions to statute and rule.

It has already been noted that a proper or sufficient
record on appeal should "fully and fairly present all matters
that are material and necessary for a decision of the ques-
tions involved.“37 When a reviewing court feels that the re-
cord does not contain sufficient information to ascertain the
substance of the allegation, it may act at its own discretion.
It may choose to dismiss the appeal: "where a party fails to
present a proper record, a court of review will of its own
motion, dismiss the appeal."38 On the other hand, it is not
reauired to dismiss the appeal.39

In most cases, however, the real problem concerning
the record on appeal lies not in its general propriety, but

in whether the record preserves errors claimed as grounds for
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review. With the abolition of the writ of error in civil
cases, formal exceptions noted in the record were no longer

necessary to preserve a point for review.“’o However, some

objection must usually be made41 or some step taken to insure

that the error claime;E;n the record and properly preserved,
i.e., not waived by the party, as a basis for appeal. The
general rule might be stated as followss "Error is never
presumed by a reviewing court but must be affirmatively shown
by the record."u'2 For example, if an alleged prejudicial re-
mark by the trial judge is not transcribed and not part of

the record before the court, it is not properly preserved for
consideration and review by the appellate court.""3 This does
not mean that a record omitting such things is necessarily
improper or insuffiecient It dees mean, however, that an ap-
pellant basing his entire case on evidence not included in

the record on appeal has virtually no chance to prevail. "The
rule is well settled that where evidence or exhibits are omit-
ted from the record, a court of review will presume that there
was sufficient evidence to sustain the decree."44 Though the
record may be silent on certain matters and the court will
presume that the conduct was proper, the appellant might still
find grounds for reversal in the record though the burden is
solely on him and not the trial court to do so.L"5 The record
on appeal, then, provides the base from which the litigants
construct their cases.

Aside from the questions of sufficiency and content

of the record on appeal, the action taken by the parties to
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comply with statutes and rules relating to it may well deter-
mine the outcome of the appeal. While "the failure to file

a praecipe for the record is not grounds for dismissing the
appeal,"l+6 the failure to include the report of proceedings

in the recordu7 or even to file the record can be grounds for
refusing to decide the case on its merits: "the reviewing
court shall dismiss the appeal if the record on appeal is not
filed in proper time."u8 Also, failure to comply with the
rules and statutes in the compilation of the record can war-
rant dismissal. "Because of the failure to authenticate the
purported record, the appeal is dismissed."u'9 The strictness
with which the courts apply the rule of substantial compliance
is, of course, quite discretionary. The instances cited above,
while not exceptions to the rule, are also not indicative of
the full range of alternatives available to the court in deal-
ing with infringements:::pf procedural rules. In Brantley v.
Delnon Hospital, Inc.,50 the exercise of such discretion is

defined:

We prefer to decide cases on their merits, and

seek to avoid determinations based on procedural

or rule violations or omissions. However, flagrant
and continued infringments of procedures and rules
cannot be tolerated . . .(emphasis added).-

Under certain circumstances, the power to dismiss an appeal
is vested in the trial court. If, before the appeal is docketed
in the reviewing court, the appellant moves for dismissal or

the parties stipulate for dismissal, such an action is appro-

51

priate, More germane to the subject of the record on appeal,

if in thirty-five days after the expiration of the time for
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filing the record no motion has been made to extend the time,

then the trial court may properly dismiss the appeal for want

of prosecution.52
Thus, tﬁe compilation and filing of the record on ap-

peal is a basic step in the appellate process. Whether taken

by right or by permission, the argument for the appeal or even

for leave to be heard on review rests ultimately on what happened

in the trial court as preserved in the record. However, just

as argument without facts is useless, so is the presentation

of facts without correlative advocacy worthless in a court

of review. The art of appellate advocacy as contained in the

preparation of briefs and excerpts or abstracts is, then, an

appropriate topic for consideration.
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CHAPTER VIII

APPELLATE ARGUMENTATION

The use of facts is an ancient art; they can be inter-
preted and juxtaposed in a bewildering amount of ways so that,
like the Sophists of Greece were accused of doing, the poorer
argument can be made to seem the better. Now, this is obvious-
ly not the end of justice., However, such an art is necessary
insofar as justice can only be served and injustice prevented
by the ability of a party to demonstrate the correct relation-
ship of the facts before those who judge. In appellate pro-
cedure, this type of argumentation occupies two forms: writ-
ten and oral. The former, e.g., the written brief, is usually
the more extensive of the two and includes a brief representa-
tion of the facts in the form of excerpts from the record or
an abstract of the case. O0ften in appellate practice oral
argumentation is déspensed with altogether and, when it is
utilized, the time allowed for it is minimal.

The relationship of these components is complex. Chrono-
logically, no generalization can be made concerning the sequence
or interval of specific fact presentation and argumentation
because of the many types of appellate routes. They are, how-
ever, materially related insofar as the facts must be azrgued
both in terms of their order and in regard to the application

of law to them. 1In order to best present this important phase
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in the appellate process, the nature of the brief and the ab-
stract or excerpts can be examined and their positions in the
appellate prototypes assigned. Finally, the nature and place

of oral argumentation in the appellate scheme can be defined.

Briefs

A brief is a document prepared by counsel to serve as
a basis for argument and to aid the~court in considering the
case on appeal. Each party is required to file a brief in
the cause of action.1 A brief, then, is an exercise in the
art of written advocacy. In most appeals, three briefs are
filed: +the appellant’s brief, the appellee‘’s brief, and a
reply brief by the appellant.

The appellant's brief is one of the most important
parts of his appeal. It must state the nature of the action
and the judgment appealed from; the issues on review; the
statutes, constitutional provisions, regulations, or ordinances
involved; the points of the case, the authorities in support
of them, and the facts; an argument from the points, facts,
and authorities; and a conclusion asking for specific relief.2
The appellant®s brief is limited to one hundred printed pages
or seventy-five pages if typed; narrow margins are forbidden;
and its cover must state the number of the case in the review-
ing court; the court from which the appeal is brought, the
identity of the trial judge, and the status (appellant-appellee)
of the parties.3 An important consideration for the appellant
concerns the form of the brief. The requirements outlined here

must be met.
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Of course, the content of the appellant's brief is a
central concern in the appeal. Just as it has previously been
noted that fac?s not included in the record can not be argued
on review, so it is that facts included in the record but not
urged or argued in the brief are waived as grounds for revers-

al.LP

"Plaintiff's reasons ., . .are not argued in their brief
before this court . . .we will not consider them because they
were not sufficiently presented to us for review, and, conse-
quently, will be deemed to have been waived."5 This rule is
also applicable to specific sections of the brief:

The Points and Authorities is the statement of

the grounds upon which appellant relies, and the

argument of an appellant is limited to the points

made. By not raising questions. . .in his Points

ang Autporgties. the defendant is deemed to have

waived 1it.
The appellant, then, must be careful to argue and brief his
assignments of error or grounds for reversal if he wishes the
court to consider them.7

The appellee also files a brief. Like the appellant,
his brief may not be more than one hundred pages printed or
seventy-five typed, and should contain the same basic infor-
mation.8 Therein, the appellee must "state the propositions
by which he seeks to sustain the judgment and should point
out and correct insufficiencies in the appellant's statements.“9
For the appellee, such a refutation of the points raised by

the appellant is essential. The"failure to meet and answer

phe grqunds for reversal urged by the appellant would alone
10

i

be sufficient for reversal."
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Finally, the %@ply brig;’ﬁéy file a reply brief which
must contain only argument and must be limited to the points

advanced by the appellee in his brief. The reply brief is

limited to twenty-seven pages if printed or twenty pages typed.12

The inclusion of new or additonal material which the appellant
might think helpful to his case is not permitted. "We will
not consider any issue raised for the first time in a reply
brief, 13

Several generalizations can be made about briefs and
the court’s strictness in dealing with irregularities in fil-
ing. First, as in the case of any legal instrument, "the
brief should be comprehensible and prepared in an orderly °

14

manner, " The courts frown upon documents which require them

to search for the points and arguments instead of presenting
them in a clear and concise manner. Usually, the court will
allow some latitude;

While the filing of briefs after the time allowed

is improper and irregular, and a practice not to be
encouraged, yet, whether the strict terms of the
rule are to be enforced in any particular case, is
a matter within the discretion of the court, and the
decree will not be dismissed pro forma if the court,
on an examination of the recor% deems it proper to
decide the case on its merits, 5

Thus, the reviewing court can determine if there was sufficient

compliance with the rules and, if it finds that there was not,

16 Even if there was not sufficient
one pr

compliance with the rules, or iffineither of the parties files

it may dismiss the appeal.

a brief at ali? the court does not have to dismiss the appeal

though that option is available. An examination of several
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cases may exemplify the wide range within which the éourt might
exercise its discretion. In the instance of default by the
appellee in filing his brief, the reviewing court may decide
that it should reverse the judgment, since the failure to file
a brief "constitutes sufficient grounds for reversing the de-

cree,"18

"Since the appellee did not file a brief in this
court, we would be justified, without further consideration of
the merits of the case, in reversing the order of the trial
cour‘t."19 On the other hand, the court may be lenient: "No
brief has been filed by the defendant in this court, but we
shall, nevertheless, determine the appeal on its merits."20
The brief, then, need not be essential to a successful prose-
cution or defense on appeal. However, a litigant®’s opportun-
ity and standing is obviously much improved by the timely
filing of a brief setting forth his theory of the case in a
clear and concise manner.

The chronological process of the filing and serving
of briefs is subject to a great amount of variation because
of the many different forms of appeal (see Fig. 7). 1In an
appeal from a final judgment by right, the appellant‘'s brief
must be filed within thirty-five days of the filing of the
record on appeal.21 The appellee then has thirty-five days
from the due date of the appellant's brief to file his brief.22
The reply brief must be filed within the fourteen days subse-
quent to the appellee‘'s due da'te.23 Each filing must be accom-

24

panied by service and proof of service.. The sequence in
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an interlocutory appeal by right is identical to that pro-
ceeding from a final judgment except that the time interval
for filing all briefs is seven days.25

An appeal by permission presents several different op-
tions to the parties (see Fig. 8). The appellant and appellee
may allow the petition and answer, respectively, to stand as

their briefs.26

A brief may be filed in addition to, or in
lieu of, the petition or answer in the case of an appeal from
a circuit court order granting a new trial’?7 In that instance,
however, no reply brief is filed unless leave is granted by
the court to do so.28
The presence of separate or cross appellants further
complicates the procedural requirements for briefs. (see'Fig. 7).
A cross appellant is a designated appellee who has filed a
counter or cross appeal. Such a case may arise when the ap-
pellee is not satisfied that the judgment or order in his favor
has sufficiently disposed of all of his rights. Therefore,
in the event of a cross appeal, the cross appellant (original
appellee) must file a gingle brief meeting the points raised
by the appellant®s brief in the original appeal and urging his
own grounds for review in his capacity as a cross appellant.29
Thereafter, the original appellant shall file his answer to
the cross-appellant along with his reply brief in the origi-
nal appeal.30 The cross appellant then has fourteen days in
which to file a reply to the cross appellee‘’s (the original
31

appellant) answer. Though confusing, such a procedure al-

lows the appeal of both parties—in order to best serve justice.
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Fig, 8--Written and Oral Argumentation in Appeals by Permission
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The instance of a separate appellant usually repre-:
sents the concurrent prosecution of an appeal by a party be-
sides the parties to the original appeal. The separate appeal
might be prosecuted against either the appellant or appellee,
depending on the circumstances of the separate party. In such
a case, the separate appellant may file a brief within thirty-
five days of the due date of the original appellant's brief.32
The separate appellee brief is filed by whichever party is the
defendant or respondent in the separate appeal and must be
filed within the thirty-five days subsequent to the due date
of the separate appellant's brief.33 If the defendant in the
separate appeal is the original appellant, he may include his
answer to the separate appellant®s brief in his reply brief
for the original appeal.Bu In any case, the separate appel-
lant shall have an opportunity to file a reply brief within
fourteen days after the due date of the original appellant's
reply brief (see Fig. 7).35 In this type of appeal or any other
form, briefs amicus curiae may be presented upon the leave of
the court.36

It should be understood that the chronological maze of
restrictions is not fixed. The reviewing court may extend

or shorten the time allowed for filing a brief sua sponte,

i.e., upon the court's own motion, or upon the motion of a
party accompanied by an affadavit demonstrating just cause.37
Such options should be wisely used in order to allow ample time

to prepare and file a good brief. By now it should be obvious

that a well-organized brief is essential to successful litigation.
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The Abstract or Excerptis from the Record

—

As previously noted, reviewing courts should not have
to search legal instruments to find the relevant facts and
argumentation of those facts. Rather, these facts and argu-
ments should be presented to the reviewing court in a manner
which clearly délineates the issues in the cause of action.
The way in which litigants strive to accomplish in the field
of argument has already been discussed in the section dealing
with briefs. Now, the examination must include the extraction
from the record and presentation of material fact to the re-
viewing court.

An appellate court inherits a vast amount of factual
information when it receives the record on appeal. Much of
the material in the record does not directly contribute to
the disposition of the appeal. " In order to assist the court
and to demonstrate support for the argumentation contained in
the briefs, the parties are required to file an abstract of
the record gr excerpts from the record. The purpose of either
is to illuminate the real issues of contention and to narrow
the scope of the record to include only necessary information.
"The abstract or excerpts are the pleadings of a case and must
¢ontain everything necessary to & decision on the issues?

An abstract is basically a condensed narrative of the

record which may contain verbatim accounts of important docu-

ments. Excerpts from the record are wholly verbatim extrac-

tions from the record which help to precisely demonstrate the

issues of the case. The option of using excerpts from the
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record in place of an abstract is a ra&ther recent innovation
in Illinois appellate procedure. Litigants have the option

39 although there are advantages to the

of filing either form
use of excerpts. The preparation of excerpts rather than an
abstract normally saves time because the entire record does
not have to be reduced to narrative form.L"0 Also, excerpts
are usually considered more objective and reliable, since they

cannot be slanted except by omission.LPl

If omissions are made,
of course, the opposing party always has the chance to correct
them,

If the appellant should choose to use excerpts from
the record, the process begins with the filing of designa-
tions of the parts of the record each party desires to excerpt.
The designations list the pages of the record on appeal to be
extracted and include other factual matter like the judgment
or order appealed from and the notice or petition for leave
to appeal.”’2 In an appeal from a final judgment of a circuit
court”’3 or an interlocutory appeal by permission,uu the ap-
pellant begins the procedure by filing his record designations
by the due date of his brief. The appellee, then, has the
opportunity to designate any additional excerpts he thinks are
essential to his case; he must do so by the due date of his
brief.L"5 The appellant may file additonal designations any
time before the due date of the excerpts46 which is within
fourteen days after the due date of the appellee's brief or
on the due date of the appellant’s reply brief.47 The filing

L@

and preparation of the excerpts i% the responsibility of the
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appellantlf8

though he may request the clerk of the reviewing
court to prepare them.49 The compiled excerpts should con-
tain all of the excerpts designated by the appellant and the
appellee,

Of course, time variations for filing exist in the case
of excerpts from the record depending upon the appellate route
utilized. In thdcase of an interlocutory appeal by right,
the excerpts must be filed within seven days of the due date
of the reply brief.so In the instance of review of the order
of a circuit court granting a new trial, the appellant must
file his designations with his petition; the appellee must
file his designations with his answer; and the excerpts must
be filed within fourteen days after the due date of the answer.51
Excerpts from the record or an abstrac¢t of the record are not
used in review of administrative orders. Im any of the above
cases, procedural simplification is possible by the filing
of a written stipulation of the parties designating what shall
be included in the excerpts from the record52(see Figs. 7 & 8).

Of course, the appellant may elect to file an abstract
instead of excerpts from the record. In an appeal by right,
he must file his narrative account of the material portions
of the record with his brief.53 The appellee may file a sup-
plemental abstract with his brief if he feels the appellant®'s
abstract is not sufficient.54 In the case of an appeal by
permission, the appellant's abstract should be filed with his

petition for leave to appeal while the appellee's additional

abstract can be filed with the‘gnswerss(see Figs. 7 & 8).
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In certain cases, the filing of excerpts from the re-
cord or an abstract of the record may be waived. If one or
both of the pa?ties can demonstrate good cause, the reviewing
court may excuse the filing of these documents.56 This proba-
bly does not occur, however, with any amount of regularity.

Like the record on appeal and briefs, the excerpts or
abstracts must meet certain substantive and procedural criteria
in order to be a valuable part of the appellate process. Sub-
stantively, (and, henceforth, abstracts and excerpts will be
discussed simulataneously with the same standards applicable
to both) these summaries of the record must include the points
to be urged as grounds for review;57 "where a party seeks to
have a judgment reversed, the error must be made to appgar in
the abstractl@xcerptél"ss Also, the abstract must summarize
the record in an accurate fashion or the excerpts must include
all the parts designated by the parties. If the appellant®s
abstract appears to be "so unfair and defective that it can-
not be supplemented by a further abstract,"59 the judgment
may be affirmed and the appeal dismissed.

Procedurally, the litigants must substantially comply
with the regulations for filing excerpts or abstracts. As
in the case of procedural violations of other rule of the ap=
pellate process, late filing need not necessitate the dis-
missal of the appeal. Dismissal depends on how the court exer-

cises its discretion in viewing the infringement. "Appeals

have been dismissed only where there has been an omission or

failure that is flagrant in its character, but . . .there must
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of necessity be substantial c¢compliance with the rules (empha-

sis added).60 Usually, the absolute failure to comply at all
warrants the dismissal of the appeal:: “When an appellant
fails to file either an abstract of the record or excerpts
from the record, the reviewing court may dismiss the appeal."61

Once again, though the court is not regquired to dismiss the

appeal in such circumstances, it is manifestly in the best
interest of both parties to comply with the procedural and
substantive rules to the fullest extent possible.

A final device which narrows the issues is available
to litigants throughout the pré:hearing time period. Either
before the filing of briefs and excerpts or abstracts or be-
fore the presentation of oral argumentation, a prehearing
conference can be held in the reviewing court to simplify the

62

issues by stipulation. A judge who will not participate

in the disposition of the case in the reviewing court should

63

preside at such a conference.

Oral Argumentation

Thus, the court is supplied with fact in the form of
excerpts or abstracts and pure written advocacy in briefs.
Yet, in order to insure that the requirements of justice are
met, a further step is interposed in the process so that it
can be assumed with utmost certainty that the courts have re-
ceived an accurate interpretation of the facts and have been
Sgbﬂ@@?édlto the most compelling arguments fthat each side can

advance. Though written argumentation might well dwarf its
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oral brother in bulk under our appellate system, it grows in
stature when its content and confWibution to adjudicating the
cause of action is considered. Chief Justice Charles E. Hughes
described the role of oral argumentation in~this manner: "It

is a great saving of the time of the court in the examination
of extended records and briefs, to obtain the grasp of the

case 1is made possiblg%gral discussion and to be able more

quickly to separate the wheat from the chaff."6u

Oral argu-
mentation, then, represents an important part in the appellate
process.

To say that oral advocacy can be an important element
in the appeal, however, is not to maintain that it is a uni-
versal practice. In the instance of the appeal of an inter-
locutory order by permission, no oral argument is allowed un-
less expressly ordered by the court.65 In all of the other
cases, oral argumentation is obtained by requesting it in the
brief or mailing the request to the court.66 After all re-
quired instruments have been filed, the case is called for
oral argumentation before the appellate court according to
its docket number.67 The clerk of the court should give each
attorney ample notice of the time for their oral presenta-
tions.68

Unless the court alters the time upon its own motion

AV, .
or that of one of the p%tles, the time allowed for oral ad-

vocacy 1is very limited. Thirty minutes are normally allotted
t6 eadh side. for the main argument, with the appellant allowed

ten minutes at the end for rebuttal.69 If the hearing is ex



79

parte, only twenty minutes are allowed to the party.70 Usually,
the courts frown on extended quotation or reading from written
sources such as briefs during oral argument; original and ima-
ginative arguméntation clearly defining the issues and stating
the litigant's case is the object. In the case that oral argu-
ment has not been requested or allowed, then the court will
dispose of the case on the basis of the briefs submitted by

the parties.71 If oral argumentation is pursued, however,

the case goes before the court for determination upon comple-
tion of the arguments. At such a time, @ny  remaining mo-
tions should be filed and alterations or amendments in the
legal intsruments made. Once the cause goes to the court,

no further motions on the cause can be made.

In this manner, then, the procedural input of the par-
ties to an appeal is completed. The notice of appeal, the
record on appeal, briefs, excerpts or abstracts, and oral
argumentation should provide the reviewing court with the in-
formation requisite for a judicial determination on the merits
of the cause of action. The alternatives of disposition by
the appellate courts are, thus, a logical next step in the

discussion of the appellate sequence.
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CHAPTER IX
DETERMINATION AND DISPOSITION

The judicial determination of an appeal is the end
product of Qgengthy and complex process. Ideally, it is synony-
mous with whatever the term " justice" connotef, Of course, the
exigencies of the real world often prevent the realization of
such a neat theoretical correlation. The Illinois appellate
system, however, attempts to approach the ideal by the pro-
viding of a wide range of decision-making alternatives for the
judiciary. Along with a system in which law and equity are
fused, this wide-ranging adjudicatory structure allows the
reviewing courts to dispense justice in cases of varied cir-
cumstance.

The basis for this flexible framework resides in the
discretionary powers allotted to the reviewing courts and the
scope of review in which they may exercise such powers. An
appellate court may, according to its own discretion, allow
the substitution of parties; exercise powers of amendment;
correct the record; draw inferences of fact:; and "give any
judgment and make any order that ought to have been given or
made, and make any other and further orders and grant any re-

lief, including a remandment, a partial reversal, the order

of a partial new trial, the entry of a remittitur, or the

issuance of execution, that the case may require."1 These

83
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powers can be exercised over causes of action relating to

errors of law and errors of fact.2

Thus, the court has re-
course to a wide range of judicial remedies within its broad
scope of review,

In the exercise of such power as limited by the scope
of review, the reviewing courts have developed de facto rules

which guide them in the disposition of appeals. Resting princi-

pally on precedent or stare decisis, these rules reveal basic

tenets of appellaf¥ justice. One concerns the nature of the
question on review, It has generally been held that the re-
viewing courts will not go beyond the immediate issues in their
determination of thekase. The courts will review only ques-
tions or contentions that are essential to the determination
or final disposition of the case;3 they will not rule on an
issue merely to establish a precedent or to "render a judg-
ment to guide potential future litigation."u Thus, "the re-
view cannot go beyond the issues appearing in the record."5

Another rule concerning the nature of the question re-
viewed is that the court is concerned with the correctness of
the ruling appealed and not the reasons given in the trial
court for reaching that conclusion. "It is the decree, of
course, and not the reasons . . .which is under review, and
the decree, if right, will be affirmed.“6 The opinion of the
lower court, though it might be informationally valuable, is
not the issue under consideration by the reviewing court.

Appellate courts have also held that in certain defined

situations where presumption exists, it will assume lower
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court actions to be proper unless the appellant affirmatively
demonstrates the errors charged. Such a presumption, naturally,
exists in support of the judgment or decrees of lower courts.7
This also applies to all areas of discretionary action by the
lower courts, such as jurisdictional decisions, the allowance
of evidence, and similar decisons. "The exercise of discre-
tion by the trial court will not be disturbed on review unless
it has been abused.”8 An example of a discretionary action
by a court is demonstrated by the refusal of a trial court
to assume jurisdiction in a case in which both of the litigants
were non-residents.9 In that case, the reviewing court re-
fused to overturn the decision because the appellant failed
to show abuse of the trial court's discretionary powers.10

Even where the court finds that review is warranted,
it will not alter an order or judgment if the errors urged by
the appellant are purely technical, errors of form, or harmless

and not prejudicial of any rights. "Technical or formal errors

will not cause a reversal of the judgment where substantial

justice is done between the two parties" (emphasis added).11
The application of such a rule includes errors in the form
of the verdict which is not prejudicial of rightézas well as
simple.procedural rule violations: "We will not reverse
merely to compel compliance with purely technical matters
which can in no way affect the substantial ,justice."13 It

seems, then, that the appellate courts have decided that sub-

stantial justice is the proper end product of judicial review,

Undoubtedly, such a flexible system would greatly impress
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Roscoe Pound who so long descried appellate "record worship."14

Therefore, s court will not reverse for harmless error.“15 A
complaining pa?ty must show that the error caused him preju-
dice or some material injury.16 Harmless error ceases to re-
tain that adjective only when the requirements of substantial
justice are violated by it.

A final rule concerns the waiver of errors. It has
already been noted that, in the interest of substantial jus-
tice and upon its own discretion, a court may consider a case
on the merits even in the absence of the appellee's brief.17
Normally, however, if a party fails to urge, argue, or discuss

. . . . 1
an error, it is thereafter considered waived. 8

Such an error
may be expressly waived by a litigant, or it may be implicit-
ly waived by the party's failure to include it in the argument.
Again, the refusal to consider such errors is largely discre-
tionary on the part of the court. In terms of substantial
justice, however, the adherence to this rule detracts from

the flexibility which has been noted as a positive trait of
the Illinois appellate system.

In accordance with the ‘rules laid down by its own prac-
tice and within the limits delineated by its discretionary
powers and lawful scope of review, the reviewing court acts
to dispose of appeals through the medium of several remedies.
These alternatives--dismissal, affirmance. reversal, modifi-
cation and remandment--allow the court to render substantial

justice according to the facts and circumstances presented

by each case. The court, of course, has a responsibility to

19
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issue a decree which is proper according to the record and,
whenever possible, to make a final disposition of the issues

20 An investigation into the use and

in the cause of action.
nature of each of these remedies may further illuminate the

procedural functioning of the appellate process (see Fig. 9).

Dismissal
The remedy of dismissal is appropriately considered
first since it is utilized throughout the sequence of events
in each of the appellate prototypes. It has already been noted
that the trial court may dismiss an appeal for want of prose-

cution before it is docketed in the reviewing court.21

The
reviewing court has established by practice a wide range of
circumstances under which it might dismiss an appeal.

Some cases brought before the reviewing court obvious-
ly call for dismissal. An appeal will be dismissed if it is
taken under a statute which has been repealed or deéclared

22

void. Also, if the appeal is considered by the court to

be "frivolous" or "wholly lacking in merit" it may decide not
to hear the cause.23 If the prosecuting party lacks a real
interest in the cause or has no right to appeal, the appeal

will be dismissed.zu

The lack of an actual controversy (moot
question)25 or want of jurisdiction by the courtzgay also
cause review to be rejected. The reviewing court may, like
the trial court, dismiss an appeal for want of prosecution:27
failure of a party to appear and a lack of preparation for

the hearing constitute a common example.28The failure to comply

with the requirements for perfecting the appeal29 carries a
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similar penalty. Other discretionary grounds for dismissal
include procedural rule violations concerning the record,
briefs, and exgerpts or abstracts, and these have already been
described.30 Finally, an appeal will not be dismissed if it
is brought before the wrong court; it will be transferred to
the appropriate reviewing body without pre judice to the liti-

31

gants, However, if the wrong avenue of appeal is taken,
the cause may be dismissed. Eoﬂpxample, if an appeal is taken
from a final judgment and the court finds the order to be
interlocutory in nature, it may dismiss the appeal.32

Thus, there are many grounds--both procedural and sub-
stantive--upon which a settled rule dictates that the review-
ing court dismiss the appeal. The dismissal of an appeal,
however, does not differ greatly from another remedy--the af-

firmance of the trial court®s judgment or decree. That, then,

is properly the next remedy before +this investigation.

Affirmance

The appellate alternative of affirming the decree of
the trial court is similar in substance to dismissal in that
its effect on the prosecuting party is like that of diSé@issal--
the appellant®'s prayer for relief is not granted. A major
difference resides in the procedural effect of affirmance vis-
3-vis that of dismissal. 1In the event of dismissal, the actions
which caused that remedy to be employed may be rectified and
the appeal may be re-entgred. $he-affirmance of a judgment,

nowever, concludes the fights of the parties and prevents the
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issues involved from being reviewed in the same court under
most circumstances.33 Thus, affirmance is a distinct remedy
available to the appellate courts to meet the circumstances
of each cause 6f action.

"An adjudication may be affirmed where the record will
not warrant reversal, where the appellant fails to make out
his case on appeal, or where the submission of an appeal is

improper or incomplete."34

In the instance wherein the record
does not justify reversal, the court may affirm the judgment
or order because the appellant has not demonstrated and the
court has not discovered any substantial error in the record
which materially alters the presumption in favor of the trial
court's actions., If the appellant "fails to make out his case
on review," that may involve the failure to urge or argue
points which are necessary to support a reversal of the judg-
ment.35 An improper or incomplete appeal has already been
described several times; an excellent example is the instance
in which "the cause has been submitted in entire disregard of
the rules of the court."36 Specifically, the affirmance of
the judgment for such violations may be based on the failure
to file a proper and complete transcript and abstract37 or

the failure on the part of the appellant to file a brief.38
Affirmance may also be used when the court believes that the
appellant is abusing the process, e.g., when an appeal is
brought for the purposes of delay.39 Finally, a judgment may

be affirmed if the reviewing court determines that the appel-

lant lacks the degal capacity to appeal.b’0
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Thus, the affirmance of a judgment or order, along with
the dismissal of an appeal, represents a remedy by which the
appellee might prevail upon review, These two judicial alter-
natives--partiéularly the action of affirmance which usually
finally disposes of the issue on review--are the only one's
which positively defeat the appellant's prayer for relief.
There is, of course, a specific remedy which grants the appeal,

and that alternative shall be discussed next.

Reversal

The goal of any appellant in an appeal is the reversal
of the order, judgment, or decree which is the subject of the
prayer for relief. Upon the demonstration of an error of
fact, of law, or in the application of the relevant law, an
appellate court may declare that the conclusion reached by
the trial court is incorrect. The effect of such a reversal
is restorative; "a reversal abrogates the judgment reversed
and restores the parties to their original rights."b’1

The grounds for reversal must be found in the record
and are included in the two general areas of law and fact.
Of course, the error shown must also materially affect or
prejudice the substantial rights of a party: "A court will

L2

not reverse for harmless error." It will, however, reverse

a judgment upon the stipulation of the parties, or upon the
demonstration of a defect in the jurisdiction of the trial
court that rendered the order or judgment. "A judgment, or-

der, or decree of a court that lacked jurisdiction or one that
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is void for any other reason will be reversed by this court."43

Also, "a judgment may be reversed in part if the erroneous
portion can be segregated from the correct part."uu Thus,
the action of feversal is clearly not an all or nothing remedy.
The reversal process does not operate in isolation.
Often a reviewing court may follow up the overruling of a judg-
ment or order with the substitution of the judgment that "the
court below” ought to have rendered."u'5 In some cases, however,
the court might not be legally competent to do this. If the
trial court did not render a final judgment, then the review-
ing court cannot interpose its judgment in the matter. It
still may, of course, reverse the trial court's decision.
Generally, then, reversal is used with the substitution of
the appellate court's for that of the trial court where the
former is legally competent to do so.L"6
Thus, the reversal process is one which terminates the
litigation or ay least some part of it in favor of the appel-
lant. The latter instance in which only a portion of the cause
is determined reveals that the courts have remedies other than
those which fully dispose of the cause of action on appeal.
These remedies--modification and remandment-- must be dealt

with before this discussion of dispositive alternatives avail-

able to the reviewing courts can be considereéd complete.

Modification and Remandment
Though these remedies may be rather general in their

connotative sense, the are significant alternatives for a

reviewing court. Obviously, these instruments work in con-
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junction with reversal. The changing or modifying of a judg-
ment necessarily implies the reversal of at least some part
of it, as does a decision to remand or send the case back to
the trial couff for reconsideration.

"The reviewing court has the power to correct or modi-
fy a judgment or decree."47 This may include a complete re-
versal of the judgment and the substitution of that of the
appellate court: "If there be error in this record, the court
will enter such judgment as the court below should have enter-
ed."L"8 On the other hand, the court may choose or be forced
(lacking legal capacity) to remand the case to the trial
court.L"9

This latter example represents a final remedy utilized
by the reviewing courts~-remandment. The remandment of a
cause means that it is sent back to the trial court for re-
consideration or further action. The remandment may simply
be the reversal of an order, or it may involve no decision
by the appellate court: "The reviewing court may remand a
case to the lower court without decision for additional ac-
tion in the court.“50 Again, the décision to remand may or
may not be discretionary. If, for example, the issue before
the court is an interlocutory order, then the reviewing court
may determine the propriety of that order but may not pass a
final judgment in the cause of action. An appellate court
is not authorized to pass final judgment when the trial court
has not entered a final judgment in the case disposing of

the rights of all of the parties.51
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If the reviewing court does not pass final judgment
in a case, it often remands the cause to the trial court with
instructions. Often the instructions concern the disposition
of the case thét the trial court ought to make. "A judgment
may be reversed and the cause remanded with directiomz to the
trial court to enter a specific judgment."52

Thus, the modification and remandment of judgments or
orders may be exercised jointly or separately. Both represent
valuable alternatives which do not necessarily dispose of the
cause in favor of either of the litigants. In such a manner,

a reviewing court can utilize a wide variety of remedies to

meet the exigencies of each case.
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CHAPTER X

POST-JUDGMENT MOTIONS
AND TERMINATION OF THE APPEAL

Depending on the alternative which the reviewing court
selects, the cause will either be disposed of by that court
or will be remanded to an inferior court. Even in the case
of the latter instance, however, the litigation will eventu-
ally terminaté. In order to comprehensively satisfy the de-
mands of justice, post-appellate-hearing motions are possible.
Once they have been disposed of, the judgment entered by the
first level of reviewing courts can be executed (see Fig. 10).

The most important post-appellate motion is the motion
for rehearing. This request asks for another hearing in the
reviewing court for the appeal in ordér to correct "inadver-
tent errors which are substantial"1 which may have occurred
in that court. The petition for rehearing should be filed
within twenty-one days after the declaration of the court's

opinion.2

It should include the points supposedly overlooked
or misapprehended by the court and the parts of the record
relied on.3 If granted, the appellee has twenty-one days in
which to file an answer, and the appellant may reply to that
answer in the following fourteen days.u There is no oral argu-

mentation unless leave is granted or ordered bv the court.5

Substantial compliance with these rules should follow.

98



99

Determination

(judgment) (no motion)—

|
21 days.

titionYfor rehearing

Deny Grant.
|

21 days.

Angwer,

14 days.

Reply.

Disposition.

7 days. 21 days.

___;5Mandate and transmfésion.g
to the trial court. >

Exeeﬁtion.

Fig. 10--Post-Judgment Motions and Execution.
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There are a number of general rules governing the use
of a motion for rehearing. The original hearing is determi-
native of the subject matter admissible in the second.6 "Par-
ties cannot fof the first time on petition for rehearing raise
questions which were not urged or argued on appeal."7 Further-
more, a second petition--after the granting or denial of one--
is not favored.8 Finally, action on the petition consists
of an examination of the record.9 "On petition for rehearing
the record is examined to ascertain whether or not in the
opinion filed the court has overlooked or misapprehended mat-
ters material to the decision."10

There is one instance, in particular, wherein a peti-
tion for rehearing is efficacious in securing a favorable de-
cision. "Where the decision which the court followed in making
the determination was subsequently reversed on appeal,”11 then
the court will, on a motion for rehearing, reverse its prior
judgment. This reversal is possible because "the power to
vacate a judgment during term is inherent in all courts."12
Beyond the expiration of the term, redress is possible by ap-
peal to a higher level, which shall be examined later.

The filing of a petition for rehearing accomplishes
one other purpose; it delays the execution of the judgment
of the court. "Where a petition for rehearing is filed, the
judgment of the appellate court does not become final until
the petition is denied.“13 Once the petition is determined,

however, all litigation betweeR the two parties--unless there

is a possibility of a further appeal to a superior court--is



101

terminated. This is also true of subsequent appeals to the
same court. No question considered (or one that could have
been considered) in a prior appeal on the merits of the case
can be argued in a subsequent appeal; likewise, those points
not raised in the original review are held to have been waived.lu
Thus, second appeals--like a petition for rehearing--can ar-
gue only misapplication of facts in the record. Rehearings
and subsequent appeals are, therefore, restricted in the cir-
cumstances under which they may be brought.

Where a ¢ause is brought to this court and con-

sidered, its Jjudgment as to all the points and

questions presented will forever conclude the

parties, and if the cause is again brought be-

fore the court for review such questions cannot

be reconsidered and they wil}5not be open for

discussion (emphasis added).
The disposition of all post-appellate motions, then, allows
the execution of the judgment to proceed.

The execution of the judgment entered by a reviewing
court is effected by the use of a mandate. The mandate is
merely "the judgment of the reviewing court transmitted to
the lower court.16 The timely filing of the judgment or man-
date of an appellate court reinstates the case in the trial
court,17 reinvesting that court with jurisdiction and allow-~

ing execution to issue from it.18

Upon the filing of the man-
date with the clerk of the trial court, "execution may issue
and other proceedings may be held on the judgment, the same

as if no appeal had been prosecuted* (emphasis added).19 Thus,

whether the reviewing court has affirmed or reversed the lower

court's judgment, or remanded the case back to that court, the
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filing of its mandate executes its judgment in the original
court. Of course, if dismissal or affirmance resulted from
the appeal, the original judgment of the trial court is imple-
mented. If, however, the judgment in the cause is reversed
and remanded--particularly if the remandment is with instruc-
tions--execution consists of the trial court's adherence to
the letter of the reviewing court's decision. "Where a judg-
ment is reversed and the cause remanded with specific direc-
tions, the trial court must carry out such directions."zo
Thus, the first level in the appellate process is pro-
cedurally empowered and forced to conform to rigorous stan-
dards generally acknowledged to be essential to the realiza-
tion of man's great interest on earth--justice. From the at-
tachment of jurisdiction by the reviewing court to the term%-
nation of its judicial hegemony over the cause, Illinois ap-
pellate procedure is saturated with safeguards to insure that
everyone receives his due in the process of litigation. Yet,
the recognition that humanity connotes a measure of frailty
necessitates a safety clause in the judicial policy. A second
level of review is permitted in order to achieve thd@aximum
certainty that the requirements of justice have been met.
Such a structure is represented by the Illinois Supreme Court,
which is now, therefore, a most appropriate topic for dis-

cussion.
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PART III
ILLINOIS APPELLATE PROCEDURE AND PRACTICE:
THE SECOND LEVEL OF APPELLATE ACTION



CHAPTER XI
THE SUPREME COURT

In Illinois, "judicial power is vested in a Supreme
Court, an Appellate Court, and Circuit Courts."1 The former
institution not only occupies the position of the court of
last resort, but it is also the rule-maker for Illinois
courts.2 This power includes the promulgating of rules of
"pleading, practice and procedure" for all levels of courts,
limited only by the stipulation that the rules not be incon-
sistent with legislative enactments such as the Civil Practice
Act.3 The rules of the court, insofar as valid, have the bind-
ing force and effect of law.u

Of course, the supreme court is important for reasons
other than its administrative and quasi-legislative dutiess
In Illinois, it always represents the judicial body of last
resort. f%ﬁg\unified court system, the supreme court occupies
the second and final level of review. As such, the court is
vested with the necessary power to execute all of its " judg-
ments, decrees, and determinations in all matters within its
jurisdiction according to the rules and principles of the
common law and the laws of this sfate."5 As the final link

in the judicial chain, its pronouncements are final and con-

clusive upon all of the litigants bring a cause before the

court.6
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The supreme court is composed of seven judges,7 elec ted

8

at geBeral or judicial elections~ for ten year terms.9 Three

of the seven judges are selected from the First Judicial Dis-

10 11

trict, which is Cook County,

while one is selected from

each of the four remaining districts.12

The concurrence of
four judges is necessary for a decision on a case, and the
same number constitutes a quorum.13 The Chief Justice is

chosen by his colleagues on the court for a term of three

years.lLF

The supreme court possesses original jurisdiction in
certain instances.15 but the bulk of its activity concerns
the disposition of appeals. Like the appellate courts at the
first level of review, appeals may proceed to the supreme
court both as of right and by permission. The procedural
routes by which appeals may be brought before the court, then,

form an appropriate topic for the next part of the discussion.
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CHAPTER XII
APPELLATE PROCEDURE AT THE SECOND LEVEL OF REVIEW -

In its appellate capacity, the supreme court always
functions as the court of last resort and nearly always rep-
resents the second level of appellate review(see Fig{:rll).

In civil cases, ig%gear an appeal directly from the Industrial
Commission, if a question involving the validity of a Federal
or state statute arises in a trial court, or if the public
interest requires prompt disposition of the matter.1 In the
heirarchical classification scheme that has been utilized here,
such appeals are most properly placed with those of the first
level of review discussed in Part II.Z Procedurally, however,
they bear the greatest affinity to appeals by right which pro-
ceed from the appellate court to the supreme court; therefore,
they shall be implicitly included in the procedural descrip-
tion of é% practices at the second appellate level.

An appeal from an appellate court to the supreme court
may be by right if a Federal or state constitutional guestion
was first raised "in and as a result of the action of the ap-
pellate court,"3 Though semantically described as an appeal
by right, review can only be achieved by the filing of a'beti-
tion for Appeal as a Matter of Right" with the supreme court

which argues the grounds by which the appeal is properly

. L . . . .
‘taken by I‘J_gh't:.‘L The petition should also include the points
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relied cn for reversal and a short description of the facts
of the case.5 The petition should be filed within fifty-six
days after the entry of judgment by thas appellate court or
within thirty-five days after the disposition of & petition
for rehearing.6 The excerpts or abstracts used in the appel-
late court should be filed in the supreme court along with
the record on appeal and the appellate court record.? The
appellee, or respondent, may file an answer within fourteen
days of the due date of the petition specifying why the peti-

8

tion should not be granted. The petition will then be either

granted or denied, and briefs may then be filed in addition

to the petition or answer, or the petition or answer may be

9

allowed to stand as briefs, Oral argument may be requested

and allowed as in appellate court appealsa.10
An appeal may also be taken by:right "upon the certi-

fication by a division of the appellate court that a case de-

cided by it involves a gquestion of such importiance -that it

should be decided by the Supreme Court."11

An application
can e filed for the certificate in the appellate court with-
in thirty-five days after the entry of its judgment or within
fourteen days after a petition for rehearing is disposed of.12
If the certificate is granted, then the record on apps2l’and
the appellate court record are transmitted to the supreme
court.13 Excerpts or abstracts and briefs are filed as in

the appellate court, '

and prcvisions for oral argumentation
are also the same. This type of review by right is also some-

'hat inaccurately described, for the “right® of review is
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predicated upon ‘the granting of a petition, in this case one

addressed to the appellate court instead of the supreme court.

Once granted, however, the certificate of importance gives

an appellant a.right to review and confers jurisdiction upon

the supreme court.15
An appeal may aiso be brought to the supreme court by

its permission in any case not appealable to that court by

right.16

The procedure for initiating and prosecuting a pe-
tition for leave to appeal is identical to that taken in &
petition to appeal by right, with the exception that the former
petition begins with a prayer for leave to appeal and contains
argument why review is warranted instead of the latter®'s argu-
ment for why the appeal can be taken by right.é7 If the peti-
tisn is granted, the presentaticn of briefs and oral arguments
is alsc *the same as in the procedure for an appeal by right.
Upon the examination of the various appellate routes

to the supreme court, it becomes clear that the term "appeal
by right" is really a misnomer, All prototypes--both by "right®
and by permission--involve a petition of some form that need

not be granted. The key in all appeals to the supreme court,

then, is that court’s judicial discretion. In an appeal by

certificate, the discretion ofAappellate court determines how
important it is that the case be heard by the supreme court,
The supreme ccurt exercises its discretion in deciding if the
grounds for an appeal by right have been met. When leave for
permission to appeal to the supreme court is sought, "socund
n"18

becomes the sole criterion for review,

soem

judicial discretio
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Certain characteristics are prime considerations in the court's
execution of its diséretion: +the importance of the question:
the existence of a conflict between the relief prayed for and
prior judicial decisions; and the final or interlocutory na-
ture of the judgment.l9

Statutes, rules, and historical judicial decision-
making have combined to establish a number of settled guide-
lines which govern the procedural framework. Firstly, appeals
of interlocutory orders to the supreme court are "not favored."20
The authority of the supreme court to review judgments of ap-
wsellate courts ordinarily extends only to judgments that are

21

final or made final by statute. However, "where a consti-

tutional question is involved, it is immaterial whether the

Appellate Court®s orders are interlocutory.“22

The importance
of a constitutional question in a case--which, of course, al-
lows the appeal to be taken by right--is of the first order.
However, the intricacy of the process of appeal by right can

be understood since the fabrication of a "constitutional ques-
tion" is an undeserved way to obtain review. In order to satis-
fy the demands of justice and avoid unnecessary appellate 1li-
tigation, the courts have developed another rule. "It is
settled that this court will not pass on constitutional ques-
tions if {the case can be decided without doing so."23 Another
judicial tenet concerns the review of appellate court decisions;
it is the judgment or order and not the opinion or reasons

for the decison given by the appellate ccurt that is reviewed

by the supreme court,zu Conversely, "denial by %the Supreme
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Court of a petition for leave to appezl frem a decision of

the Appellate Court of Illinois is an approval of the decision,

or the result reached, although not necessarily an approval

ol the reasons-expressed by the appellate court.”25 Finally,

decisions or instructions issued by the supreme court are bind-

ing on appellate courts.26
Thus, the supreme court functions as the final link in

the appellate cﬁgin. Procedurally, it differs little from the

courts at the first level of review except that virtually all

appeals t6 it are, in fact if not in name, discretionary.

Administratively and judicially, it acts to finally conclude

the rights of the parties properly within its Jjurisdiction.
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CHAPTER XIII
CONCLUSION

Little can be said in the way of summation in an exam-
ination of appellate procedure. The details of practice have
been outlined with substantive points included to illuminate
what the procedural requirements mean and how they work. How~
ever, this investigation began with a consideration of how
appellate procedure satisfies the demands of justice. Perhaps
a general evaluation of how well the Illinois system of appel-
late procedure functions iB necessary in order to fully con-
clude the discussion,

0f couxrse, ‘the evaluation of any system must be predi-
cated on some standard base., To historically compare the de-
tailed functioning of the present system with those that have
existed would require a volume far bulkier than this. TYet,

a few general remarks can be made in terms of some of the ad-
vances the Illinois system has made wis-&-vis the historical
schemes gutlined in Part I. Then, possibly, this judicial
idea can be compared with standards prepared by the foremost
appellate jurist of the century~-Roscoe Pound. Though his
criteria may not be the measure applicable to this problenmn,
it certainly can be well argued that his rating scheme is as

good as any other proposed. Finally, then, some answer may

be reached concerning the ability of modern man to obtain justice.
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Several aspects of the present system of appellate
juztice in Illinois deserwve comment defore the entire system
is rated. The court system is a unified one [in which a three
level structure functions with an efficient single trial court
level of original and virtually unlimited jurisdiction, an
intermediate appellate court (somewhat of a rarity among the
states), and a final judicial tribunal in the form of the su-
preme court. Original actions are usually not subject to multi-
ple trials or disputes of jurisdiction and the route and pro-
cedure. ‘for appeal are clearly prescribed.‘ Indeed, the review
of civil cases has been immeasurably improved by the recrgani-
zation of the courts.

Other improvements include a general tendency away from
regarding an appeal as a trial gg,ggxg,l less reliance on formal

writs at each procedural juncture,2

and "a very general relax-
ing of rules reguiring new trials fer error in the record and
review of the recerd rather than of the case nJ The §trong
trial court is essential to good review, for it can delineate
the issues before it clearly so that the issues and not an
“inflated record“’i’z is the subject under review, Of course,
the courts can fénction only as well as those who represent
litigants before them. Counsels' mistakes can often tie the
hands of the courts in their efforteg to achieve justice just
as effectively as poor procedures and organization. "It is

not the office of the court to teach litigants how to appeal."5

Thus, a well-trained and ethical legal class is essential to

the attempts of any court system to obtain Justice,
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With these positive achievements and inherent limita-
tions in mind, the Illinois appellate system can now be eval-
uated., One of the necessary qualities of a good appellate
structure is tﬁat preocedure should be entrusted to rules pro-
mulgated by the courts.6 This has obviously been fulfilled
in the Illineois system.r

A good appellate framework attempts to "get rid slio=
roughly ¢f the last remnants of the old procedure upon writ
of err'or.”8 Illinois has largely achieved this goal in civil
practice th¥ough the merger of actions at law and equity,9
though it still retains the concept that an appeal is a "con-
tinuation of the proceeding"loin which the appellate courts
are not empowered to receive new evidence, Pound terms this
latter practlice an "anachronism,"11 noting that justice is
the end product desired and advocating the acceptance of any
evidence--0ld or new--which helps to achieve that end.

Thirdly, there should be one mode of obtaining review.12
This is accomplished by the single appeal which is heard by
all appellate courts., Of course, distinetions are made be-~
tween appsal by right and by permission. However, the old
choice between appeal and writ of error is gone.13

Furthermore, efiforts should be made to reduce the ex-
penge of appeals.j’}+ In Tllinois, certain modifications of
pPractice have fostered this tendency. Certainly, the ability
to file excerpts from the receré in place of abstracts is a

goed example of financial efficiency. In the cacse of excerpts,
time and expense is savad by not reducing the record te narra-

tive form,
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The procedure fer review should not be any more com-
riex than the hearing of & metion to modify a judegment is in
the trial cour*g.i’5 This is probably the most platant short-
coming of the Illinois appellate system. It is simplified in
relation to historical practice, but the bulk of the procsdure
outlined in the preceding pages testifies to the essential
complexity which envelops this progess.

16

Double appeals ought to be avoided. This is satis-
fied by the Illiinois system in two ways. Crocss appeals and
separate appeals are disposed of in the same proceeding.17
Also, subsequent appegals on the same subject matter are not
allowad,15 The latter point supports the mode of thinking which
conziders an appeal a continuaticn of the procseding and not
a trial de neveo in which new evidence can be raceived. Per-
haps Pound’z criteria conflict in this area.

Tinally, Pound urges that good appellate systems should
“restore oral argument to its rightful place in the hearing of
ni9

causes in courts of review, The importance of oral argu-

il
mentation has already been discussedfO The strict time limits
21

which Illinois procedure provides obviously do not adegquate~

1y meet this standard.

On the whole, and assuming the gensral validity of
Pound’s ewvaluatory criteria, the Yllinois appelliate system
does rather well in satisfying the reguiremenss of justice
{see Pig, 12). Certainly, great strides have been made in
the thirty years between Pound®s writing and the establish-

ment of the present Tilinciz gvstem. Institutional structures
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Criteria Rating
1. Court promulgates rules of procedure...........+

2. Abolish writ of error, law-equity distinctions

a) abolition of writ and distinction......+

b) inability to receive new evidence el 0
on appeal. 8 5 © ¢ & € 2 ¢ @ ¢ ¢ & @ @ ¢t 0 v 3 & > B 6 & 30 g C o ¢ -
3. Single mode of appeal.....vivcernnrerareanesasdt

4, Reduction of exXpense....,......

5. Procedural complexity in prosecuting appeal....-

6., Double ApPPEAlS. s treerciesronrosesasososensaesst
7. Reliance on oral argumentation..... ..veeivsees=
OVeI'all I‘a"tinge....-.z..e.......--.-.....aa-eg.a..."ﬁ’

Pig, 12--Evaluating the Illinocis Appellate System
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change slowly, and it is to the credit of the lawmakers that
this system has progressed so far in so short a period of
time. Of course, while institutions may change slowly, they
are also, fortﬁnately, in a continuvous state of flux. Hope-
fully, this barely percéptible rate of change will enable the
precedural structure of appellate justice will continue to

adapt itself to satisfy "the great interest of man on earth.”
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