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Tomorrow, | will be speaking at the annual LS| Regulatory Takings conference about the
doctrine of unconstitutional conditions. This doctrine holds that the government cannot
condition the provision of a discretionary benéefit (e.g., a permit, license, grant, contract, etc.)
upon a requirement that a person give up a constitutionally protected right. And it was this
doctrine that provided the basis for the “essential nexus” and “rough proportionality”
regulatory takings tests of Nollan v. California Coastal Commission (1987) and Dolan v. City
of Tigard (1994), which strictly limit the government’s authority to condition permit
approvals upon the dedication of private property to the public. | posit in my presentation
that a better understanding of the doctrine of unconstitutional conditions holds the key to
resolving many of the current controversies concerning Nollan and Dolan.

The modern unconstitutional conditions doctrine, which protects against compelled waiver
of individual rights and liberties, looks very different from the doctrine adopted in the mid-
19th century. The first wave of unconstitutional conditions cases responded to the rise of
protectionist laws that imposed a variety of conditions on foreign companies seeking
permission to do business in the state, such as waiving the right to have disputes heard by
the federal courts and granting the state the right to tax out-of-state income and property.

The U.S. Supreme Court, however, did not intend for the doctrine to be so constrained.
Throughout the Progressive Era, during which time the scale and scope of government
regulations grew dramatically, the Court repeatedly signaled that a condition that sought a
waiver of any of the privileges or individual rights secured by the U.S. Constitution will likely
violate the doctrine. And by the 1920s, the Court applied the doctrine to invalidate a state
regulation that required a company to waive rights protected by the Equal Protection and
Takings Clauses of the U.S. Constitution, holding:
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[Tlhe power of the state [...] is not unlimited; and one of the
limitations is that it may not impose conditions which require
relinquishment of constitutional rights. If the state may compel the
surrender of one constitutional right as a condition of its favor, it
may, compel a surrender of all. It is inconceivable that guarantees
embedded in the Constitution of the United States may thus be
manipulated out of existence.

Frost & Frost Trucking Co. v. Railroad Comm’n (1926) .

Since then, the doctrine of unconstitutional conditions has passed in and out of vogue,
often reappearing in a flurry of decisions to curtail disturbing government forays into
private affairs. For example, in the ‘40s to ‘50s, the doctrine was applied to invalidate state
laws conditioning benefits (such as tax exemptions and government jobs) on the applicant
taking a loyalty oath. In the ‘60s and ‘70s, the doctrine struck down laws conditioning
access to unemployment benefits and other social benefit programs upon the waiver of
religious freedoms, free speech, the right to travel, and other individual rights. And in the
‘80s and ‘90s, the doctrine invalidated government attempts to use the land use permit
process to take private property without paying in the cases Nollan and Dolan.

Both Nollan and Dolan involved development conditions that required the landowner to
dedicate property to the public — conditions that, if they had been imposed directly, would
require payment of just compensation. In Nollan, the California Coastal Commission
required the Nollans, owners of beach-front property, to dedicate an easement over a strip
of their private beach as a condition of obtaining a permit to rebuild their home. The
Commission justified the dedication on the grounds that “the new house would increase
blockage of the view of the ocean, thus contributing to the development of ‘a “wall” of
residential structures’ that would prevent the public ‘psychologically . . . from realizing a
stretch of coastline exists nearby that they have every right to visit,” and would “increase
private use of the shorefront.” The Nollans refused to accept the condition and brought a
federal taking claim against the Commission in state court, arguing that the condition
constituted a taking because it bore no connection to the impact of their proposed remodel.
This Court agreed, holding that the easement condition lacked an “essential nexus” to the

alleged public problem.

In Dolan, the City of Tigard imposed conditions on Florence Dolan’s permit to expand her
plumbing and electrical supply store that required her to dedicate some of her land for
flood-control and traffic improvements. Dolan refused the conditions and sued the city in
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state court, alleging that the development conditions effected an unlawful taking and
should be enjoined. This Court held that the City established a connection between both
conditions and the impact of Dolan’s proposed expansion under Nollan, but nevertheless
held that the traffic-improvement condition was unconstitutional. Even when an “essential
nexus” exists, the Court explained, there still must be a “degree of connection between the
exactions and the projected impact of the proposed development.” There must be rough
proportionality—i.e., “some sort of individualized determination that the required dedication
is related both in nature and extent to the impact of the proposed development.” The Dolan
Court held that the city had not demonstrated that the trafficiimprovement condition was
roughly proportional to the impact of Dolan’s expansion and invalidated the permit
condition. Both Nollan and Dolan rejected the notion that merely showing a public benefit
from the exaction is enough to satisfy the constitution. Instead, both decisions relied on a
fact-specific analysis relating to the question whether the development condition was
sufficiently related to the proposed development to justify the government'’s exaction of a
property interest.

Although simple in concept, the Court’s application of the unconstitutional conditions
doctrine in Nollan and Dolan continues to befuddle — particularly where courts, scholars,
and government attorneys search for ways to limit to doctrine’s application. Some argue
that the doctrine is narrowly limited to those conditions that exact a dedication of real
property — all other property dedications are okay. Others argue that the doctrine only
protects against adjudicative demands, rather than legislative demands. Still, others insist
that the doctrine only applies where the benefit has been granted subject to the
unconstitutional condition, not in circumstances where the government refuses to grant the
benefit because the person objected to the condition. These, and other, arguments share
one thing in common: they rely on a very narrow and cramped reading of Nollan and Dolan
that divorces the nexus and proportionality tests from the doctrine of unconstitutional
conditions. And, while the distinctions that critics and opponents have seized upon may
provide a handy way to distinguish the facts from case to case, they do nothing to protect
against the type of government coercion that the doctrine of unconstitutional conditions
was intended to bring an end to, and should be held irrelevant.
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Weekly litigation update — February 24, 2018

Federal judge grants temporary restraining order against Mount Dora over Starry
Night mural Does the California ESA extend to your neighborhood squirrel
population? PLF opposes Seattle's attempt to levy an ... »

Read more

Government of the bureaucrats, by the bureaucrats,
and for the bureaucrats

The American Republic is in the midst of a constitutional crisis. The size, scope,
and power of the modern administrative state has far surpassed even the direst
imaginings of the ...»

Read more

The Morning Docket

Stay up to date with the Morning Docket, a weekly highlight of
PLF's best articles, videos, and podcasts.
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What to read next

JEREMY TALCOTT
Federal judge grants temporary restraining order
against city over Starry Night mural

This morning, a federal judge granted our motion for a temporary restraining
order against the City of Mount Dora. This puts the $100 a day fines on hold
until we have ...»

Read more

=

JEREMY TALCOTT
Family files federal complaint to save their “Starry
Night” mural

Today we filed this complaint against the City of Mount Dora, along with
emergency motions asking for a temporary restraining order and preliminary
injunction against the city. We alleged that the ... »

Read more
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TIMOTHY R. SNOWBALL

Lawmakers threaten future of CA homeschooling

When state legislators attempt to enact laws that burden or break our
constitutional rights, they often cite concerns related to the “health, safety, and
welfare” of the public. And while ...»

Read more

wen £ S

PLF events on Minnesota Voters Alliance v. Mansky

On February 28, PLF will present oral argument in an important First Amendment
case before the Supreme Court of the United States. In Minnesota Voters
Alliance v. Mansky, PLF is ... »

Read more

JAMES S. BURLING m
Weekly litigation report — February 17, 2018

Good schools for all — regardless of race Florida court sides with NIMBYs and
against property rights Indiana Supreme Court loses its way in public trust
doctrine case Corps cannot ... >

Read more

TIMOTHY R. SNOWBALL ﬁ
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Florida Supreme Court: You can't grow vegetables on
your own property

The right to possess and use private property is a fundamental right protected by
the U.S. and state constitutions, the origins of which precede the founding of our
Republic. Growing ... »

Read more

MARK MILLER m

Indiana Supreme Court loses its way in public trust
doctrine case

The states bordering the Great Lakes have long tried to wrest control of private
beachfront property from the owners of the property in favor of “the public.” That
the private ...»

Read more

ANTHONY L. FRANCOIS m

EPA ignores PLF advice on Congressional Review
Act and WOTUS

Last year, following President Trump'’s executive order directing EPA to rewrite its
disastrous 2015 regulation which magically redefined millions of acres of dry
land across the nation as federally protected ... »

Read more
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Corps cannot treat permafrost as navigable waters

Today, PLF filed an opening brief in the Ninth Circuit in Tin Cup, LLC v. Army
Corps of Engineers. The case is brought by a small, family-owned pipe
fabrication company ...»

Read more

Help PLF defend liberty and justice for all.
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GET INVOLVED

DONATE

CAREERS

SUBMIT A CASE

EVENTS

LAW STUDENT WRITING COMPETITION

THE MORNING DOCKET

Stay up to date with the Morning Docket, a weekly highlight of PLF's best articles, videos,
and podcasts.
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