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PRELIMINARY STATEMENT
The Appellant in this case (currently still unemployed, deep in college loan debt, very poor –and, living with his elderly 73-year old father, who rents, and just one step from being homeless), even were he to win the maximum benefit possible, would only get a maximum of a $2,234.oo cheque (plus nominal attorney’s fees), because this is an “unemployment comp” case, and the small value of the “potential award” makes it next to impossible to retain an attorney or counsellor at law.

Thus, the labour to seek Redress is an “uphill battle”, even for an experienced “Pro Se” litigant, such as Mr. Watts.

When “pro se” Appellant makes claims to understand certain portions of the law, it should be remembered that he is well versed in some aspects of the law, as shown by his recent Petition for Writ of Habeas Corpus, In Re: GORDON WAYNE WATTS (as next friend of THERESA MARIE “TERRI” SCHIAVO), No. SC03-2420 (Fla. Feb.23, 2003), denied 4-3 on rehearing, which did markedly better then The Governor’s similar programme, In Re: JEB BUSH, GOVERNOR OF FLORIDA, ET AL. v. MICHAEL SCHIAVO, GUARDIAN: THERESA SCHIAVO, No. SC04-925 (Fla. Oct.21, 2004), denied 7-0 on rehearing.  

Therefore, in spite of the expected “Pro Se” difficulties Appellant might have in filing his case, the favour of This Honourable Court is sought to give special attention to the claims that the Appeals Court (and other parties) violated the law, various rules, denied access to the courts, etc.

Finally, with no disrespect meant, all should realise that the public is fast losing confidence in the judiciary (especially involving recent and much publicised behaviour of the Appellate Court at the centre of this case vis-à-vis the Judicial Qualifications Commission) -and all this warrants much corrective attention by the superiour courts.

All 5 arguments herein authorise This Court to act.
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Table of Citations / ABBREVIATIONS (continued)
For the purposes of this appeal, the following reference words and symbols (e.g., “abbreviations”) will be used throughout this brief:
(R: ---) shall designate a citation to Volume I of the Record, as prepared in the Lower Tribunal

“§” and “Fla.Stats.” will refer to section and citation of Florida Statutes.

“Art.” and “§” and “Fla.Const.” will refer to article and section and citation of Florida Constitution.

“Fla.R.App.P.” will refer to Florida Rules of Appellate Procedure.

“This Court” shall refer to The Florida Supreme Court

“Appellant” will refer to Appellant, Gordon Wayne Watts.
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Statement of the Case and Facts

(A more detailed statement is given in the Initial Brief on the Merits, as this brief only touches on Jurisdiction.)

The employee (Appellant, Gordon W. Watts) began employment at the employer (Fox Protective Services, Inc., a security guard company) in October 2005 (R:048). In June of 2006, the client for whom the employer worked, was offended by attire (R:037) worn by employee, which attire included a wrist guard, which did not interfere with work and which, as the record on appeal will show (R:016-018), was medically approved. At that time, employer made an offer of job reassignment to employee for a very distant location, even though employer had many much closer job sites. After much persuasion by his father (R:141-142), the Appellant finally decided against it, because it was too far away to be feasible. Employee continued to try to get reassigned to a reasonably close location for several months but eventually gave up when it was clear employer did not want him. After it was clear that he was not wanted, he finally filed for unemployment compensation in a timely manner. (R:001) The case went through the appeals process and was denied. Appellant timely filed an appeal with the District Court of Appeal, but the Appeals Court disputed the timeliness. Appellant then appealed that judgement to This Court –and is presently still doing so now.

PAGE: 1
Summary of Argument

This is a jurisdictional brief, so the many violations of law regarding the merits are not addressed here, but they are great in number. Regarding just the jurisdiction, the Lower Tribunal, the Appeals Court whose ruling is being appealed, simply “did not follow the rules.”

Even assuming there existed controlling case law which supports the opinion rendered and signed by the 3-judge panel, such case law would materially violate Due Process, as it does not afford the Appellant sufficient notice about the proper time-table for filing a notice of appeal –due in no small part to the way Rule 9.420(e), Fla.R.App.P. is written.

Nonetheless, in spite of assurances by many parties that “case law” supports the appeals court’s actions, the lower court somehow was unable to cite case law applicable the case –which is a dead giveaway that the lower court simply did not have a “legal leg to stand on.”

The merits of the case were not even explored, and this frustrates justice for the numerous defenseless litigants, who in many Unemployment Comp cases cannot even afford proper legal representation due to the small amount being sought. Is this how a Florida appeals court is supposed to operate –to be a barrier to justice?
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Argument I: THE DECISION OF THE DISTRICT COURT IN WATTS V. FLA. UNEMPLOYMENT APPEALS COMMISSION, ET AL., NO. 1D07-4846 (Fla. 1st DCA Oct.31, 2007) DECLARES §120.57(1)(c), Fla.Stats. (2007) INVALID BY VIRTUE OF UPHOLDING OF LOWER TRIBUNAL’S VIOLATION OF THIS STATUTE, THUS JURISDICTION FOR REVIEW IS IN THIS COURT UNDER Art.V, §3(B)(1), Fla.Const., AND Fla.R.App.P. 9.030(A)(1)(A)(ii)

(Please see “Argument VI: The UAC declares “hearsay” statute invalid” of the Initial Brief on the merits to verify this claim.) Since the hearing officer made a finding of fact on something that was legally hearsay, and the UAC upheld that, it stands to reason that the Appeals Court’s upholding of the UAC ruling de facto accepted this argument. The only argument the appeals court could make here is that the appeal was untimely, but other arguments in this jurisdictional brief (which don’t rely upon their accepting hearsay) will show Appellant was timely in his filing, and therefore we conclude that the appeals court, by upholding the actions of the lower tribunals, effectively declared this statute invalid. Please note that in Jackson v. State, No. SC04-410 (Fla. Mar.30, 2006) and Braxton v. State, No. SC04-1505 (Fla. Mar.30, 2006), This Court held that “While the language of article V, section 3(b)(1) does not require that the district court “expressly” declare a statute invalid, it still requires that the district court of appeal make a declaration.” The lower court’s only argument here would be that it did not make a “written” declaration addressing the hearsay statute, but the Appellant’s rebuttal to that PAGE: 3 would be that its actions speak louder than words –effectively making the required declaration, thus invoking This Court’s appellate jurisdiction –timeliness, or lack thereof, notwithstanding.
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Argument II: THE DECISION OF THE DISTRICT COURT IN WATTS V. FLA. UNEMPLOYMENT APPEALS COMMISSION, ET AL., NO. 1D07-4846 (Fla. 1st DCA Oct.31, 2007) DECLARES THE “CONSTITUTIONALLY PROTECTED” RULE OF APPELLATE PROCEDURE, Fla.R.App.P. 9.420(e) INVALID, HOLDING THE NOTICE WAS UNTIMELY FILED, THUS JURISDICTION FOR REVIEW IS IN THIS COURT UNDER Art.V, §3(B)(1), Fla.Const. AND Fla.R.App.P. 9.030(A)(1)(A)(ii)

The appeals court cited case law, which really does not control the instant case (and this point is addressed in the “misapplication conflict” argument in this brief). However, even assuming they had applicable case law, that would still effectively declare Fla.R.App.P. 9.420(e) invalid. Why? Very simple: This rule does not state that it is limited to “all cases except notices of appeal,” which is what the clerk’s office alleges when asked to defend the judges’ actions. Observe: “Additional Time After Service by Mail. If a party [such as Appellant], court reporter, or clerk is required or permitted to do an act [such as file a notice of appeal] within some prescribed time [30 days] after service of a document [the notice], and the document is served by mail [it was –and it was served on time], 5 days shall be added to the prescribed period [it was not].” (Emphasis added on for clarity; comments shown in brackets.) This Court has held in Jackson and Braxton “the language of article V, section 3(b)(1) does not require that the district court “expressly” declare a statute invalid.” All 3 panel judges signed their name to the Oct.31, 2007 opinion; they made a “signed” declaration that the notice was late, and that Appellant’s arguments (citing: 9.420(e) in response to their prior “show cause” order) were rejected: The plain reading of the court’s opinion can leave no doubt that it declared RULE 9.420(e) invalid for notices of appeal, as in the instant case. 
Argument III: THE DECISION OF THE DISTRICT COURT IN WATTS V. FLA. UNEMPLOYMENT APPEALS COMMISSION, ET AL., NO. 1D07-4846 (Fla. 1st DCA Oct.31, 2007) CONSTITUTED “MISAPPLICATION CONFLICT” WHEN IT’S WRITTEN OPINION RELIED UPON CASE LAW WHICH WAS MATERIALLY AT VARIENCE WITH THE CASE UNDER REVIEW, THUS JURISDICTION FOR REVIEW IS IN THIS COURT UNDER Art.V, §3(B)(3), Fla.Const., AND Fla.R.App.P. 9.030(A)(2)(A)(iv)

In its Oct.31, 2007 opinion, the appeals court cited Ashley v. Moore, 742 So.2d 533 (Fla. 1st DCA 1999) and Dominguez v. Barakat, 609 So.2d 664 (Fla. 3rd DCA 1992). However, the court’s citations here constituted “misapplication conflict.” Observe: In Ashley, the appeals court whose ruling is being challenged in this brief, held that petitioner, Adolphus S. Ashley, was wrong when he claimed that “he should be entitled to an additional five days for computing the time of service…” The Appellant does not dispute that service must be timely -whether done by mail or done in person. However, Appellant would like to bring to This Court’s attention that Ashley is not controlling, since Appellant, Gordon Watts, indeed served his notice timely PAGE: 5 (albeit on the very last day). (Fla.R.App.P. 9.420(d) Proof of Service. A certificate of service that complies in substance with the appropriate form below shall be taken as prima facie proof of service in compliance with these rules.) Thus, the appeals court misapplied Ashley. In Dominguez, the 3rd District Court of Appeal held that “the time for service was not extended by Fla.R.Civ.P. 1.090(e) because the final judgement was mailed to counsel.” The Appellant does not dispute that the final judgement of the lower tribunal is the date shown on the face of the ruling -and does not change simply because the ruling was sent by postal mail. However, The Appellant would like to bring to This Court’s attention that Dominguez is not controlling, since Appellant, Gordon Watts, computed time using the date shown on the face of the final judgement from the lower tribunal (the “AUG 16 2007” date, shown on the face of the UAC ruling: R: 116-117) -and did not alter the filing date whatsoever in computation of time. Thus, the appeals court also misapplied Dominguez. Appellant asks This Court to review the record to verify these claims; thus, we conclude that the appeals court simply committed two acts of “misapplication conflict” in its attempt to deny access.
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Argument IV: THE DECISION OF THE DISTRICT COURT IN WATTS V. FLA. UNEMPLOYMENT APPEALS COMMISSION, ET AL., NO. 1D07-4846 (Fla. 1st DCA Oct.31, 2007) CONSTITUTED “CASE LAW CONFLICT” WHEN ITS HOLDING EXPRESSLY AND DIRECTLY CONFLICTED WITH THE CONTROLLING CASE LAW OF THIS COURT IN HAAG, GRIFFIN, AND SISTUENCK, THUS JURISDICTION FOR REVIEW IS IN THIS COURT UNDER Art.V, §3(B)(3), Fla.Const., AND Fla.R.App.P. 9.030(A)(2)(A)(iv)

It must be stated at the offset that there is not explicit case law addressing the equating of “service” with “filing,” for non-inmates, that is, whether or not the “mailbox rule” applies to non-inmates. Therefore, since case law is silent in this area, Haag and her sister cases are controlling. Thus, the appeals court expressly and directly conflicted with these cases on the same exact point of law: Namely, whether or not any paperwork (notice or otherwise) is considered “filed” when it is “served” by depositing it in an officially recognised postal carrier. In Appellant, Gordon Watts’, case, he obtained US Postal Service receipts, as the record will clearly show, so this well-settled area of case law should control this matter. Any refusal by a lower court to comply with controlling precedent is reversible error. Hernandez v. Garwood, 390 So.2d 357, 359& n. 11 (Fla. 1980); Wood v. Fraser, 677 So.2d 15, 19 (Fla. 2d DCA 1996). So, when the appeals court failed to comply with THOMPSON, 761 So. 2d 324, 326 (FLA. 2000); HAAG, 591 So. 2d 614, 617 (FLA. 1992); AND, GRIFFIN, 816 So. 2d 600 (FLA. 2002), it committed reversible error: Griffin held "Because the trial court's order dismissing Griffin's complaint was rendered on January 24, 2001, and Griffin's certificate of service was dated February 21, 2001, we conclude that Griffin's notice of PAGE: 7 appeal was timely filed under rule 9.420..." Watts’ used the mailbox rule to file, thus he had 5 additional days for the courts to receive mail, and his appeal was timely filed. The First District Court of Appeal’s Oct 31, 2007 opinion holding him untimely was expressly and directly in conflict with the decisions supra on the same question of law, in which Watts’ certificate of service (proven to not be falsified by US Postal Service Receipts), dated correctly, was prima facia proof that his notice of appeal [as Griffin’s] was timely filed under rule 9.420. If, however, This Court disagrees, then Appellant asks that RULE 9.420(e), Fla.R.App.P. be rewritten to explicitly and plainly indicate whether or not non-inmate litigants get an additional 5 days for notices of appeal –and that special dispensation be made to afford Appellant, Watts, “RELIEF FROM JUDGMENT” under Fla.R.Civ.P. 1.540(b)(1), and as more thoroughly elaborated in the motions contained in the record on appeal in the instant case: “On motion and upon such terms as are just, the court may relieve a party…from a final judgment, decree, order, or proceeding for the following reasons: …excusable neglect.” Is This Court a “fair and just” court? 

  PAGE: 8
Argument V: THE DECISION OF THE DISTRICT COURT IN WATTS V. FLA. UNEMPLOYMENT APPEALS COMMISSION, ET AL., NO. 1D07-4846 (Fla. 1st DCA Oct.31, 2007) “INHERENTLY” (“REFUSAL TO HEAR” ACTIONS OF THE 1ST DCA SPEAK LOUDER THAN WORDS IN AN OPINION) DECLARES ART I, §21, Fla.Const. INVALID IN ITS REFUSAL TO GRANT ACCESS TO ITS COURT IN AN UNDERSTANDABLY AND “REASONABLY” QUESTIONABLE SITUATION, THUS JURISDICTION FOR REVIEW IS IN THIS COURT UNDER ART.V, §3(B)(1), Fla.Const., AND Fla.R.App.P. 9.030(A)(1)(A)(ii)

Even assuming all the above legal analyses are incorrect (they are not), the actions of the appeals court violate Art.I, §21, Fla.Const. Since This Court should not support an appeals court’s violation of the Florida Constitution, then it would stand to reason that there must exist a corrective mechanism. Here is one way (without involving Federal Courts) to correct the problem: This Court has said in Jackson and Braxton that “While the language of article V, section 3(b)(1) does not require that the district court “expressly” declare a statute invalid, it still requires that the district court of appeal make a declaration.” Actions speak louder than words, and the appeals court made it painfully clear what it “declared” by way of its denial: To the appeals court, style is more important than substance –red tape is more important than justice: The appeals court violated Art.I, §21, Fla.Const. –and here is the proof: Even had the appeals court’s jurisdiction in this case been questionable, any restriction on the right of access to the courts provided to Florida citizens under the Florida Constitution, article I, section 21, should be construed in a way to favour the right of access. See Westside EKG Assoc. v. Foundation Health, 30 Florida Law Weekly, D1123 (Fla. 4th DCA May 4, 2005); Hicks v. Hicks, 715 So. 2d 304 (Fla. 5th DCA 1998); G.B.B. Investments, Inc. v. Hinterkopf, 343 So.   PAGE: 9 

2d 899 (Fla. 3d DCA 1977); Lehman v. Cloniger, 294 So. 2d 344 (Fla. 1st DCA 1974)(statutes and rules should be liberally construed to favor right of access to the courts under Florida Constitution).
CONCLUSION: The appeals court attempts to limit access to the courts on basis of technicalities –violating controlling case law when doing so. Even were it to find some obscure holding in support of its violation of Fla.R.App.P. 9.420(e), and invoke Stare decisis, standing by bad past holdings (suggesting it’s OK because “we’ve done it this way for years”), it should recede from said holding(s) (if they exist) –because 2 wrongs don’t make right. The Oct.31, 2007 decision was not an unelaborated per curiam decision: All 3 judges signed, so that is not an obstacle. This Court held that “Our goal must be to simplify the process. Otherwise, we deny many citizens meaningful and affordable access to the courts, particularly when so many of them are self-represented.” Amendments to the Fla. Family Law Rules, 713 So. 2d 1, 2 (Fla. 1998) This would imply that courts of our State be lenient to pro se litigants. The power to impose sanctions against pro se and/or indigent litigants is limited by the constitutional right of access to the courts -and by a well recognized principle that a non lawyer not be penalized for any inability to observe strict compliance with the Rules of Procedure. Let us uphold that principle today.

 PAGE: 10

Certificate of Service:
I certify that a copy hereof has been furnished to FLORIDA SUPREME COURT, Hon. Thomas Hall, Esq., Clerk, 500 South Duval Street, Tallahassee, FL 32399-1927; Unemployment Appeals Commission (UAC), 2740 Centerview Drive, Ste. 101, Rhyne Building, Tallahassee, Florida 32399-4151; and, Fox Protective Services, Inc. 4905 West Laurel Street, Suite 301 Tampa, FL 33607-3834 by US Postal Mail on this Friday, the 15th Day of February 2008.

Additionally, on this date, I certify that a copy hereof has been furnished electronically to e-file@flcourts.org. 

___________________________

Gordon Wayne Watts, PRO SE

821 Alicia Road

Lakeland, Florida 33801-2113

Phone number: 863-688-9880

CERTIFICATE OF COMPLIANCE:

Pursuant to Fla.R.App.P. 9.210, Appellant hereby certifies that standards were met to the best of reasonable ability by using the following in typeset: Font Size = 12; Font Type = "Courier New"; Margins = 1 inch in top, bottom, left, and right.

___________________________

Gordon Wayne Watts, PRO SE

821 Alicia Road

Lakeland, Florida 33801-2113

Phone number: 863-688-9880

PAGE: vi

IN THE SUPREME COURT OF FLORIDA

Gordon Wayne Watts,





Appellant,






v. 






  Case No.: Not Assigned Yet







  L.T. No.: 1D07-4846

Florida Unemployment




Appeals Commission, Et al., 




Appellees. 






___________________________/ 




ON APPEAL FROM THE Florida First District Court of Appeal

APPENDIX

In compliance with RULE 9.120, Fla.R.App.P.: Conformed copy(ies) of the decision(s) of the district court of appeal:

PAGE
Opinion on hearing, rendered Oct.31, 2007


APX-1
Order on rehearing,
rendered Dec.27, 2007


APX-2
___________________________

Gordon Wayne Watts, PRO SE

821 Alicia Road

Lakeland, Florida 33801-2113

Phone number: 863-688-9880

PAGE: vii

